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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 STEVEN HENDRIX, No. 2:15-cv-2689-MCE-EFB PS
11 Plaintiff,
12 V. FINDINGS AND RECOMMENDATIONS
13 HEALTH AND SOCIAL SERVICES OF
" SOLANO COUNTY, et al.,
15 Defendants.
16
17 This case was before the court on Febraar3018, for hearing on defendants County pf
18 | Solano, Gerald Huber, Cameo Motley, and EricecMill’'s motion to disnss some, but not all,
19 | of the claims in the second amended compl@®AC”) pursuant to Federal Rule of Civil
20 | Procedure (“Rule”) 12(b)(6), artteir motion to strike portions dfie SAC complaint pursuant {o
21 | Rule 12(f)! ECF No. 58. Attorney Martha Stringappeared on behalf defendants; plaintiff
22 | failed to appeat. For the reasons explained belowfethelants’ motion to dismiss should be
23 | granted and their motion torige should be denied.
24 | 1
25
26 ! This case, in which plaintiff is proceedi pro se, is before the undersigned pursuant to

Eastern District of Califaria Local Rule 302(c)(21)See28 U.S.C. § 636(b)(1).
o 2 Shortly after the hearing plaintiff filed a letter in which he explains that his failure {o
28 | appear was due to a catlaring error. ECF No. 68.
1
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l. Second Amended Complaint’'s Allegations

The second amended complaint allegesplaantiff was formerly the guardian of his
minor sister, SJR. ECF No. 54 1 9. In May 203JR notified a school pshologist that she ha
been emotionally abused by plaintitld.  10. The psychologist reported the incident to the
County of Solano, which conducted an istigation into the alleged abuskel. Ultimately, the
allegation was determined to be unfounditl. In August 2015, SJR made a second allegatic
of abuse, which was also repaat to the County of Solandd.  11. This second allegation wa
identical to the unfounded afjation SJR made in Mayd. Solano County commenced an
investigation, which was conducted by defendant Motldy.

Pursuant to the investigation Motleyerviewed plaintiff at his homed. § 13. Plaintiff
claims that during the interview Motley actgmofoundly unprofessional, rude, demanding an
abusive.” Id. Plaintiff then decided to search fofarmation about Motley on the internet and
came across Motley’s Twitter page, which allegedly included posts containing the names
children from her social work cases, inappragrstatements about impoverished children, ar
abusive and threatening languade. 1 14;see also idat 60-64.

Plaintiff asserts that heotified Motley’s supervisordefendant Mitchell, about the
statements Motley had made on social madid] 15, but no disciplinary action was taken. T
offending Twitter page, however, was subsequently remokkdPlaintiff alleges that in
retaliation for reporting the Motley'social media posts, Motley and Mitchell conspired to cre
a detention report containing false statemerds{ 17-19. Specifically, plaiiff claims that the
detention report falsely stated, among other things, that plah@s a “history of abusing
prescription medication and hasebeflagged by Kaiser Pharmagielse parties with his minor
sister until 4 a.m.; and he took an axe and cut a table inldalf.23. The detention report was
allegedly submitted to the Solano County Supe@iourt, which resulted in plaintiff losing
custody of SJRId. at 1Y 21-22, Ex. 1 (ECF No. 54 at 23-26).

Plaintiff further claims that defendants submitted a document to the California Depz
of Justice stating that plaifftis a “Child Abuser.” Id. § 17. He alleges that as a result, his na
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was placed on the Child Abuse Central Index (G@T4, and he is now precluded from working
as a substitute teacher, whichsaas profession from 2003 through 2018. 11 19, 37.

On October 8, 2015, a jurisdiction/disposition hearing was helddiagahe detention
report. Id. 1 35. At the hearing, three thie four allegations made the report were dismissed.
Id. Plaintiff was allegedly advised by his attormay to challenge the remaining allegation as
County had agreed to remove his name forenCACI if he accepted the allegation as
“substantiated.”ld. Plaintiff accepted the offer and his name was eventually removed from
CACI.

Plaintiff asserts claims foriolation of his civil righs under 42 U.S.C. 88 1983 and 198
as well state law claims.

[l. Defendants’ Motion to Dismiss

A. Rule 12(b)(6) Legal Standards

A complaint may be dismissed for “failute state a claim upon which relief may be

granted.” Fed. R. Civ. P. 12(b)(6). To surviveation to dismiss for failure to state a claim, a

plaintiff must allege “enough fagto state a claim to relief that is plausible on its fa@zefl
Atlantic Corp. v. Twomby550 U.S. 544, 570 (2007). A claim has “facial plausibility when tf
plaintiff pleads factual contentdhallows the court to drawedlreasonable inference that the
defendant is liable fahe misconduct alleged.Ashcroft v. Igbal556 U.S. 662, 678 (2009)
(citing Twombly 550 U.S. at 556). The plausibility standard is not akin to a “probability

requirement,” but it requires more than a shessjdity that a defendant has acted unlawfully.

Igbal, 556 U.S. at 678.

Dismissal under Rule 12(b)(6) may be basectither: (1) lack o& cognizable legal
theory, or (2) insufficient factsnder a cognizable legal theor€hubb Custom Ins. Co710 F.3d
at 956. Dismissal also is appropriate if the ctznmp alleges a fact thaiecessarily defeats the
claim. Franklin v. Murphy 745 F.2d 1221, 1228-1229 (9th Cir. 1984).

Pro se pleadings are held to a less-stringtmtdard than thosiafted by lawyers.
Erickson v. Parduss51 U.S. 89, 93 (2007) (per curiam). However, the Court need not accs

true unreasonable inferences or conclusaggllallegations cast in the form of factual
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allegations.See lleto v. Glock Inc349 F.3d 1191, 1200 (9th Cir. 2003) (cit\gestern Mining
Council v. Watt643 F.2d 618, 624 (9th Cir. 1981)).

For purposes of dismissal under Rule }@&) the court generally considers only
allegations contained in the plaagls, exhibits attached to tikemplaint, and matters properly
subject to judicial notice, anaustrues all well-pleaded material factual allegations in the light
most favorable to the nonmoving par@hubb Custom Ins. Co. v. Space Sys./Loral, [fi0
F.3d 946, 956 (9th Cir. 2013)khtar v. Mesa698 F.3d 1202, 1212 (9th Cir. 2012).

B. Discussion

1. 42U.5.C.§1983

Plaintiff claims that defendasitconduct violated his rightsnder the First, Fourth, Sixth

[92)

and Fourteenth Amendments. ECF No. 54. Defendants move to dismiss all 8§ 1983 claim
against defendant Huber and his Sixth and feemth Amendment claims against defendants
County of Solano, Mitchell, and Motléy ECF No. 58-1 at 4-6.

a. Defendantiuber

Defendants first argue that plaintiff’'si®83 claims against Huber must be dismissed
because the SAC fails to allege that Huber petoparticipated in theviolation of plaintiff's
civil rights. ECFNo. 58-1 at 4.

To state a § 1983 claim, plaintiff must allgd¢ that a right seecad by the Constitution qr
laws of the United States was violated, and (&) tine alleged violation was committed by a pefson
acting under the color of state laM/est v. Atkins487 U.S. 42, 48 (1988). Andividual defendant

is not liable on a civil rights alm unless the facts establish ttefendant’s personal involvemegnt

—

in the constitutional deprivation or a causahcection between the defdant’s wrongful condug
and the alleged constitutional deprivatiddee Hansen v. Blad&85 F.2d 642, 646 (9th Cir. 1989);
Johnson v. Duffy588 F.2d 740, 743-44 (9th Cit978). Because respondsaperior liability is
inapplicable to § 1983 suits, “a plaintiff mydead that each Government-official defendant,

i

3 Defendants do not move to dismiss piéfis First and Fourth Amendments claims
asserted against defendants Cowftgolano, Mitchell, and MotleySeeECF No. 54 at 16.

4
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through the official’s own individual acins, has violated the Constitutionlgbal, 556 U.S. a
679.

The SAC’s allegations against Huber are sparPlaintiff allege that Huber is the
director of the Department of Health and Social Services, Child Welfare Services for the G
of Solano. ECF No. 54 1 5. He claims that tisraey sent Huber a lettrequesting his name
be removed from the CACId. § 33. He further alleges thduber “was negligent because he
has been informed about [plaintiff’'s] case andéfased to review it.” Lastly, plaintiff alleges
that Huber “should have taken notice when informdedctly by [plaintiff's] attorney and stoppg
the irresponsible and malicioastions of his staff.”ld.

It is clear from these allegations that ptéf’'s § 1983 claims agast Huber are based of
his role as a supervisor, noslpersonal involvement in the a&llegedly violating plaintiff's
rights. Accordingly, plaintiff'ss 1983 claims against Huber mbst dismissed without leave to
amend. See Noll v. Carlsaqr809 F.2d 1446, 1448 (9th Cir. 198While the court ordinarily
would permit a pro se plaintiff leave to ameleve to amend should not be granted where it
appears amendment would be futile).

b. SixthAmendment

Plaintiff also claims thadefendants violated his rights werdhe Sixth Amendment. ECI
No. 54 at 9. Liberally constrdethe SAC alleges that the detien report prepared by Motley
and Mitchell contained hearsagdatherefore should not have been used in state court custo
proceedingsld. His reference to hearsay and thetlsAmendment suggests a claim that his

federally protected rights undertiConfrontation Clause were vabéd. Plaintiff claims that

ounty

d

misrepresentations in the detention report “indijause of deception to build a biased case wjith

Hearsay, a violation of [piatiff's] 6th Amendment.” Id. I 23(d). The detention report also
allegedly contained false statements, which Iefditihver persecution anaastituted “a violation
of [plaintiff's] 6th AmendmenRight and negligent reporting.fd. 1 23. Plaintiff says that the
detention report’s false statement regarding teradtion with his wife and child shows that
“[h]earsay [was] taken from a source that was nes@nt, another violation of [plaintiff's] Civil

Rights under the 6th Amendment [right] to face [plaintiff's] accusé&t.™] 23(f).
5
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Defendants’ motion to dismiss points outttplaintiff does not allege that he was
involved in a criminal prosecuticand therefor the th&onfrontation Clause is inapplicable.
“[T]he Sixth Amendment’s Confroation Clause gives criminal fandants the right to confront
‘testimonial’ witnesses.”United States v. Hgld19 F.3d 980, 985 (9th Cir. 2005). It simply d¢
not apply to civil proceadgs as alleged heréd. (“[T]he Sixth Amendment applies only to
‘criminal prosecutions.™). Like plaintiff's priocomplaints, the SAC does not concern a crim
prosecution. Accordingly, plaintiff Sixth Aemdment claim againgte County of Solano,
Mitchell, and Motley must be dismissed without leave to am&wsk Noll 809 F.2d at 1448.

C. Fourteenthmendment

Plaintiff also claims that dendants violated his right fwrocedural due process by havi
his name added to the CACI without first pramgl him with a hearing before a judge. ECF N
54 § 28. Defendants argue that plaintiff failstate a due processarh because the factual
allegations of his complaint demonstrate thaivas afforded appropriafgocedural safeguards
ECF No. 58-1 at 5.

California’s Child Abuse and Neglect Reporting Act (“CANRA”) “requires certain cla

of individuals (mandatory repor to report known asuspected child abuse or neglect to a

child protective agency.People ex rel. Alzayat v. Hepb8 Cal. App. 5th 801, 821 (2017). The

Act also requires the California Department oftibasto maintain an indeaf all reports of child

abuse and severe neglect, which is called ther@leAbuse Central IndexCal. Penal Code

8 11170. The information contained on CACI is adilable to the general public, but is made

available to a wide variety of agcies and entities, including, mdt limited to, law enforcemen
court appointed special advocates, and agenaesdong licenses for childcare. Cal. Penal C¢
§ 11170(b)(3)-(10).

Agencies that receive reports of abuseragaiired to investigate and notify the DOJ of
any allegations of abuse that are “substantiated.” The submitting agency, not the Californ
is responsible for the accuracy, completeness, and retention of the ré&gadrtBenal Code
8§ 11170(a)(2). Cal. Penal Code 11169(d) providasany person listed on the CACI has the
i
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right to a hearing before the agency that estied his inclusion on the CACI to challenge his
inclusion on the list.

In this context, plaintiff h&a constitutionally protected liligrinterest in being free from
the stigma of being wrongfully listed in the CACI as a child abusemphries v. County of Lo$
Angeles554 F.3d 1170, 1185-86 (9th Cir. 200&Yerturned in part on other grounds bgs
Angeles County, California v. Humphrjé&2 U.S. 29 (2010) (“The CANRA both stigmatizes
the [plaintiffs] and creates an impediment to [thability to obtain legal ghts. [Plaintiffs] have
asserted the existence of a sufficient libertyregeunder the stigma-pltsst, of which they may
not be deprived without due process of law.Thus, plaintiff's due process claim turns on
whether he was deprived of that inten@ghout adequate poedural safeguardsSeeKildare v.
Saenz325 F.3d 1078, 1085 (9th Cir. 2003) (to state a procedural due process claim, a plajntiff
must allege facts showing: “(&)deprivation of a constitutiotya protected liberty or property
interest, and (2) a denial of adetpiprocedural protections.”).

In Humphries the plaintiffs, who were parents wronlf accused of abusing their child

claimed that their due process rights were vealafter their names were added to the CACI.
After criminal abuse charges and juvenile detenproceedings were dismissed, the plaintiffs
sought to removal of their names from the CACI. However, the Act’s framework at that time
provided no viable procedures fihe parents to challenge thaiclusion on the CACI. The
parents brought suit under 8 1983 againstAgeles County, which was responsible for
reporting the alleged abuse to DOJ.

The Ninth Circuit held thd{t]he lack of any meamigful, guaranteed procedural
safeguards before the initial placement on CACI combined with the lack of any effective pfocess
for removal from CACI violates #h[plaintiffs] due process rights.Id. at 1200. The court,
however, did not hold that a heagiis required prior to listingn individual on CACI. To the

contrary, the Ninth Cingit explained that:

The state has a great deal of flexibility in fashioning its procedures,
and it should have the full range of options open to it. We do not hold
that California must necessarily create some hearing prior to listing
individuals on CACI. At the veryeast, however, California must
promptly notify a suspected chilabuser that his name is on the

7
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CACI and provide “some kind of hearing” by which he can challenge
his inclusion. See Goss v. Loped9 U.S. 565, 578, 95 S.Ct. 729,
42 L.Ed.2d 725 (1975); Henry J. Ardly, “Some Kind of Hearing,”

123 U. Pa. L.Rev. 1267 (1975) (discussing the various forms that a
hearing can take). The opportunity be heard on the allegations
ought to be before someone other than the official who initially
investigated the allegation and rejeal the name for inclusion on the
CACI, and the standards for retmig a name on the CACI after it
has been challenged ought to be carefully spelled out.

Id. at 1201.

Following Humphries California amended the CANRA to provide a process for
challenging an individual’s inclisn in the CACI. Specificallythe Act now provides that “any
person who is listed on the CACI has the right to a hearing beagtincy that requested his
her inclusion in the CACI to challenge his or hsting on the CACI. T hearing shall satisfy
due process requirements. It is the intent eflibgislature that theslaring provided for by this
subdivision shall not be constidito be inconsistent with heing proceedings available to
persons who have been listed on the CACI gadhe enactment of the act that added this
subdivision.” Penal Code § 11169(d). Courts Hawad that the procedalrsafeguards provide
by 8§ 11169(d) are sufficient to comply with theufteenth Amendment’s due process standar
See Mann v. County of San Die@013 WL 4046642, at *18 (S.D. Cal. Aug. 8, 20gsad v.
Santa Clara Department of Social Servicg314 WL 3369575, at * (N.D. Cal. July 8, 2014).

Here, not only did plaintiff have an opportunityavail himself of the hearing process f
challenging his inclusion in the CACI, he speciligalleges that his name was removed from
CACI. ECF No. 54 1 19. Because plaintiff sfheailly alleges factshowing that he was
afforded sufficient procedural safeguarkis, due process claim against County of Solano,
Mitchell, and Motley necessarily fail and mum& dismissed without leave to amergke Noll
809 F.2d at 1448.

2. 42U.S.C.1985(3)

Plaintiff also purports tossert a claim against defendants for conspiracy under 42 U
§ 1985(3). ECF No. 54 at 5-6, 12.
Section 1985(3) creates aitiaction for damages caused toyo or more persons who

“conspire . . . for the purpose of depriving” th@ured person of “thequal protection of the
8
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laws, or of equal privileges amthmunities under the laws” and ta&ecause to be taken “any &
in furtherance of the object of such conspiracy2 U.S.C. 8§ 1985(3). The elements of a

8 1985(3) claim are: (1) the existence of a pmasy to deprive the plaintiff of the equal
protection of the laws; (2) an act in furtherant¢he conspiracy; and (& resulting injury.

Addisu v. Fred Meyer, Inc198 F.3d 1130, 1141 (9th Cir. 2000) (citidgott v. Rossl40 F.3d

1275, 1284 (9th Cir. 1998)). As plaintiff was prawsly informed, the first element requires that

there be some racial or otherwise class-thdswidious discriminatory animus” for the
conspiracy.SeeECF No. 52 at 7Bray v. Alexandria Women'’s Health Clinis06 U.S. 263, 268
69 (1993);Trerice v. Pedersery69 F.2d 1398, 1402 (9th Cir. 1985).

The SAC is devoid of any allegation ev@rggesting a conspiracy predicated on classt

based discrimination despite theudopreviously notifyingolaintiff that such discrimination is a
element of a § 1985(3) claim. His 8§ 1985 clainstrtherefore be dismissed without leave to
amend. See Noll809 F.2d at 1448.

3. Statd_aw Claims

Plaintiff references in the prayer for rélgtate law claims for negligence, defamation,
loss of consortium, and intentidrend negligent infliction of entmnal distress. ECF No. 54 alf
16-17. Defendants seek dismissal of any sucimelaarguing that plaintiff failed to comply wit
the California Government Claims ActRCA”). ECF No. 58-1 at 2-3.

The Government Claims Act (“GCA”) reges that a party seeking to recover money
damages from a public entity or its employees submit a claim to the entity before filing suit
court, generally no later than six months after¢huse of action accrues. Cal. Gov’'t Code
88 905, 911.2, 945, 950.2. Timely claim presentatioroisnerely a procedal requirement of
the GCA but is an element opéaintiff's state law claimsShirk v. Vista Unified Sch. Dis#¢2
Cal.4th 201, 209 (2007). Thus, when a plainsexrts a claim subject to the GCA, he must
affirmatively allege in the complaint compl@awith the claim presentation procedure, or
circumstances excusing such complianice. This requirement applies in federal court as we
Karim—Panahi v. Los Angeles Police Dg889 F.2d 621, 627 (9th Cir. 1988).
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The second amended complaint fails to alleg@apliance with GCA. Further, plaintiff's
filings in opposition to motion showhat, contrary to his argumethte did not file a claim with
the County of Solano. Although laegues that he “did presemtvritten complaint which was
reviewed by the County Counsdl COUNTY OF SOLANO . .. ."(ECF No. 65-1 at 2) he
further explains that the countyas provided written notice regarding [his] claim prior to [its]
assessment as indicated by” a letter from gooatnsel, which is attached to plaintiff's
opposition. Id. at 65-1 at 2. The letter re®t that plaintiff sent various emails to Child Welfare
Services staff, which were forwarded to county counkklat 10. County counsel also explair

that it was her understanding thaaipliff intended to file a lawst) and therefore she enclosed

Government Code claim forfor [plaintiff's] use.” ECF No65-1 at 10. County counsel furthe

states that she is representing all of the Childfakke Services staff mensbs, and requested ths
all communications be directed at couns&he further requested that plaintiff “cease making
telephone calls or sending emails to ang all Child Welfare Services staffldl.

Rather than supporting plaintiff's position, tle¢ter indicates that plaintiff was informed
how to comply with the GCA but failed to do. California Government Code § 915 requires
that claims be presented to local public ergibg (1) delivering it tahe clerk, secretary or
auditor of the agency, or (2) delieg it to the clerk, secretary, auditor at its principal office.
Cal. Gov't Code § 915(a). However, even whiwse procedures are not followed, a claim s
be deemed presented if it is actually receivethiyclerk, secretary, auditor, or board of the lo
public entity. Cal. Gov’'t Code § 915(e). Thetten claim shall include: (1) the name and pos
office address of the claimant, (2) the addtesshich the person presenting the claim desires
notices be sent, (3) the dateag#, and other circumstanceglo occurrence giving rise to the
claim, (4) a general descripti of the injury incured, (5) the names difie public employees
causing the injury, and (6) a calculation of dges if damages are less than $10,000. Cal. C
Code § 910.

The letter merely demonstrates that i was calling and emailing county employee
with threats of suit. It does not demongdrdtat any of his comumications included the

information required by 8 910, nor does it appeat tis communications were directed at the
10
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clerk, secretary, or auditor of the agency as requoye8l 915(a). Given thalhe letter is the basi
for plaintiff's contention that heomplied with the GCA, disrasal without leave to amend is
appropriate.See Cervantes v. Countrywide Home Loans, 6%6 F.3d 1034, 1041 (9th Cir.
2011) (*Although leave to amend should be gifreely, a district court may dismiss without
leave where a plaintiff's proposed amendmerudsld fail to cure the pleading deficiencies anc
amendment would be futile.”)

[l. Motion to Strike

Defendants also move to strike portions of the SAC’s prayer for relief and one of its
exhibits. ECF No. 58 at 7-9.
A. Rule 12(f) Standards

Rule 12(f) authorizes the court to ord¢ricken from any pleading “any redundant,
immaterial, impertinent, or scandalous matter.'maAtter is immaterial if it “has no essential or
important relationship to the claim forlief or the defenses being pleadedantasy, Inc. v.

Fogerty, 984 F.2d 1524, 1527 (9th Cir. 1998)y'd on other grounds by10 U.S. 517 (1994). A

matter is impertinent if it consists of statemehest do not pertain to arate not necessary to the

issues in questionld. Redundant matter is defined as allegations that “constitute a needles
repetition of other averments are foreign to the issue.Thornton v. Solutionone Cleaning
Concepts, In¢.2007 WL 210586 (E.D. Cal. Jan. 26, 2007) (citWidkerson v. Butler229
F.R.D. 166, 170 (E.D. Cal. 2005)). Finally, a mait$escandalous if it improperly casts a
derogatory light on a party or other pers@kadegaard v. Farrelb78 F. Supp. 1209, 1221
(D.N.J. 1984)Talbot v. Robert Matthews Distributing C861 F.2d 654, 665 (7th Cir. 1992).
As with motions to dismiss for failure to sta claim, when ruling upon a motion to strike, theg
court must view the pleading under attackhe light more favorable to the pleadémazar v.
Trans Union LLC 195 F.R.D. 665, 669 (C.D. Cal. 200Multimedia Patent Trust v. Microsoft
Corp, 525 F.Supp.2d 1200, 1207 (S.D. Cal. 2007).
B. Discussion
First, defendants move to strike the isemthe prayer for relief at numbers 1, 2, 4, ar

5. These sections, rather thaantfying a specific claim for reliefs where plaintiff asserts his
11
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state law claims for negligence, defamation,ntitmal and negligent fhiction of emotional
distress, and loss of consortium. ECF No. 586al7. As discussed aboy®aintiff's state law
claims must be dismissed for failure to comialyfailure to state a aim. It is therefore
unnecessary to also strike these claims.

Next, defendants move to strike plaintiff'sjeeest for judicial review of CACI placemen
procedure and an investigationarMotley and Mitchell’s conduct tdecide whether they are fi
work for the county. Defendants contend that pitiihas failed to satisfy the requirements for
obtaining injunctive relief, includingstablishing that he will sufféreparable harm absent suc
relief. ECF No. 58-1 at 8. Pr#iff has not moved for a preliminary injunction and he has yel
succeed on any of his claims. Thus, it would be ptare at this juncture to assess the propri
of the relief plaintiff seeks. In any eventigtnot appropriate torske this portion of the
complaint. If plaintiff files a motion for injunctiveelief, defendants withave the opportunity to
file an opposition.

Lastly, defendants move to strike exhibit 3he SAC and all references to the exhibit.
Defendants argue that it shoudd stricken because it contap®fanity and other salacious
words and phrases. ECF No. 58-1 at 8-9. HikBilbontains the statesnts defendant Montley
posted on her twitter account. The document costseveral inappropriate statements, but th
statements appear to be central to plaistifiirst Amendment claim, which defendants did nof
move to dismisé. Moreover, the statements posted byritley, while inappropriate, do not rise
to the level of detracting frotie dignity of the courtSee Tucker v. American Int'| Groujmc.,
936 F. Supp. 2d 1, 16 (D. Ct. 2013) ( “With respec tootion to strike ‘saadalous’ material, ‘a
scandalous allegation’ has besscribed as ‘one that refleainnecessarily on the defendant’s
moral character, or uses reputsianguage that detracts frahe dignity of the court.”).
Accordingly, defendants’ motion to strike must be denied.

i

4 Liberally construed, plaintiff allegebat he reported Montley’s unprofessional
statements to Mitchell. Thereafter, Montkyd Mitchell retaliated against him by having his
name added to the CACI based on fabricated statements.
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IV.  Conclusion

Accordingly, it is hereby RECOMMENDED that:

1. Defendants’ motion to dises (ECF No. 58) be granted;

2. All claims against defendant Geraldid¢r be dismissed without leave to amend;

3. Plaintiff's Sixth and &urteenth Amendment claims under 42 U.S.C. § 1983, 42 U
§ 1985 claim, and state law claims againsedéants County of Solano, Erica Mitchell, and
Cameo Motley be dismissed without leave to amend;

4. Defendants’ motion to strif&CF No. 58) is denied; and

5. This action proceed on plaintiff's § 198aiahs for violation othe First and Fourth
Amendments against defendants Cowft$olano, Mitchell, and Motley.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 636(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: September 11, 2018.
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