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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SEAN PATRICK GJERDE, No. 2:15-mc-103-KIM-EFB PS
12 Plaintiff, BAP No. EC-15-1193
13 V. Bk. No. 15-11520
14 | ROBERT A. HAWKINS, CHAPTER 7,
15 TRUSTES, FINDINGS AND RECOMMENDATION
16 Defendant.
17
18 Sean Gjerde has requested leave to proce®dma pauperis with an appeal before the
19 | United States Bankruptcy Appella®anel of the Ninth Circuit BAP”). ECF No. 1. The BAP
20 | lacks authority to grant or demy form pauperis motions under 28 U.S.C. § 1915(&)re
21 | Perroton, 958 F.2d 889 (9th Cir. 1992), and theref Gjerde’s application to procertforma
22 | pauperis was transferred to this court. As expkl below, the application must be denied.
23 In April 2015, Gjerde filed a Chapter 7 Bankruptcy petiti@)erde v. Hawkins, 15-
24 | 11520 (Bankr. E.D. Cal. 2015), ECF No. 1. Thsigned bankruptcy judge transferred the case
25 | to Chief Bankruptcy Judge Klein because Gjdrdd prior cases that were assigned to Judge
26 | Klein. Id., ECF No. 21. After reassignment, the baipkcy court granted @jde’s application
27 | for a waiver of the Chapter 7 filing feéd., ECF No. 31. Shortly thereaf, the bankruptcy court
28 | issued an order vacating theler granting the fee waivetd., ECF No. 33. In its order, the
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bankruptcy court stated that “pgn entering the [waiver] order, the Court discovered the Ch
7 Trustee’s opposition to the motionld. As the court had failed to consider the Chapter 7
Trustee’s objections in decidj the motion for a fee waiver dltourt vacated its prior order
pursuant to Federal Rule Givil Procedure 60(a)ld.

Gjerde subsequently filed a notice ppaal, requesting that the BAP review the
bankruptcy court’s orders vacatitige waiver of the Chapter 7 filing fee and transferring the ¢
to Judge Klein.Id., ECF No. 44. On appeal, Gjergeught permission to procesdforma
pauperis. The BAP Clerk issued an order givitigg bankruptcy court the opportunity to make
certification under 28 U.S.C. 1915(a)(3) regagiivhether the appeal is frivolous. The
bankruptcy court issued a certditon, finding that the appeal of both orders is frivolols,
ECF No. 67.

Specifically, the bankruptcy court obsentbdt Gjerde is a dbarred lawyer who,
according to the bankruptcy court’s records, espnted debtors in eighty-one bankruptcy cas
in the Eastern District of Californidd. He initiated the underilyg bankruptcy case when he
was a federal prisoner, after being found guwltgonspiracy to commit mail fraud and making
false statements in mortgage applicatiolts, see United States v. Gjerde, No. 2:10-cr-0022
(E.D. Cal. Sep. 24, 2013), ECF No. 479. He diabarred after his federal convictiomre
Gjerde, No. 12-016479-LMA (State Bar Court of i@arnia). Based on these facts, the
bankruptcy court found that G “is knowledgeable aboutweand bankruptcy procedure
notwithstanding that hieas been disbarred Gjerde v. Hawkins, 15-11520, ECF No. 67 at 3.

With this backdrop in mind, the bankruptocgurt found that thepgeals from the two
orders were not k&n in good faith.ld. First, with regard to theeassignment order, the court
noted that “[t]he ability of a court to providerfassignment of fated cases to the same judge
a matter of judicial administration is beyond itaWr. Gjerde knows that the appropriate
measure for a party who is dissatisfied withdssignment of a case torfpeular judge is to
request recusal of the judgeld. As for the order vacating the fee waiver, the court noted th
“the ability of a court to coret an administrative error puigot to Federal Rule of Civil

Procedure 60(a) is incontestable . . . . Aseéd lawyer, Mr. Gjerdknows that the court is
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required to consider a matter on therits after hearing from all imested parties . . . [and] that
his remedy is to wait for the opportunity to appthe ultimate order oadt is decided on the
merits.™ 1d.

Accordingly, the bankruptcy court certifiedatithe appeals of the two orders were not
taken in good faithld. The bankruptcy cous’certification was forwarded to the BAP.
However, because the BAP lacks authority to grant or defoyma pauperis applications, the

matter was transferred to this court.

This court has now independentBviewed Gjerde’s requesté concludes that he is not

entitled to proceeth forma pauperis. Pursuant to 28 U.S.C. § 1915(a)(3), “[a]n appeal may
be taken in forma pauperis if thétrcourt certifies in writing thait is not taken in good faith.”
The court agrees with the findings providedty bankruptcy court iits certification, (No. 15-
11520, ECF No. 67) and adopts them in full. Thus,cburt finds that Gjerde’s appeals from t
two bankruptcy orders are not taken in good faith.

Accordingly, it is hereby RECOMMENDE that his application to proce&uforma

pauperis be denied.

not

he

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 639(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationgrailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 26, 2015.
%M@/ 7’ (‘W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

! The bankruptcy court subsequently issararder denying Gjerteapplication for a
fee waiver.Gjerde v. Hawkins, 15-11520 (Bankr. E.D. Cal. 2015), ECF No. 75.
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