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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LAURA BRATSET, et al., No. 2:16-cv-35-GEB-KJN PS
12 Plaintiffs,
13 V. ORDER
14 | DAVIS JOINT UNIFIED SCHOOL
15 DISTRICT, et al.,
16 Defendants.
17
18 This case was initially commenced by pldistLaura Bratset, as parent on behalf of
19 | minor plaintiff M.B., and Laura Batset, on behalf of herself,queeding without counsel, against
20 | defendants Davis Joint Unifiggchool District (“DJUSD”) andVinters Joint Unified School
21 | District (“WJUSD”) on January 6, 2016. (ECF No) After the court denied plaintiffs’ motion
22 | to proceedn forma pauperis on March 24, 2016, plaintiffs paid the filing fee on April 5, 2016
23 | and the summons and other civil case documentsisgred that same day. (ECF Nos. 3-5.) |On
24 | April 18, 2016, plaintiffs filed a fst amended complaint. (EQ¥o. 8.) Since the issuance of
25 | summons, several motions were filed by variousiggtd this action. Thisrder resolves those
26 | pending motions and other matters.
27 On May 4, 2016, defendant DJUSD filed a rantto dismiss the action for insufficient
28 | service of process pursuant to Federal Ruléiwl Procedure 12(b)(5). (ECF No. 19.)
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Defendant WJUSD has joined in that motion. (B@¥F 21.) Defendantoatend that plaintiffs’
service of process was insufficientvarious respects, including thalaintiff herself attempted t
serve the defendants by mail and in person. It I[ses&ablished that a party to a lawsuit may
serve process. See Fed. R. Civ. P. 4(¢Y@)y person who is aleast 18 years olahd not a

party may serve a summons and complaint.”) (ersghadded); see also Cal. Civ. Proc. Code

414.10 (“A summons may be served by any @emsho is at least 18 years of age aata party
to the action.”) (emphasis added). “A liberal consttion of Rule 4 cannot be utilized as a
substitute for the plain requirement as to th@mea in which service of process may be had.”

Reeder v. Knapik, 2007 WL 1655812, at *1 (S.D. Qahe 5, 2007) (citing Mid-Continent Wo(

Products, Inc. v. Harris, 936 F.2d 297, 300 (7th Cir. 199h)}his case, platiffs’ certificates of

service indicate on their face that plaintiff Lauratset herself, despibeing a party to the
action, attempted to complete seevof process. (ECF Nos. 6, 11, 12.) As such, service of
process was plainly insufficient.

“Upon deciding that process has not been plgerved on the defendant, a district cqg

has broad discretion to either dismiss the comptaiguash service of process.” Surefire, LLC

v. Casual Home Worldwide, Inc., 2012 WL Z&1 3, at *2 (S.D. Cal. Jun. 26, 2012). “Howev

if it appears that effective service can be mae there has been no pdice to the defendant,
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court will quash service ragh than dismiss the action.”_Id. kegit appears that effective service

on defendants can still be made. The 90-day péviedmplete service gdrocess pursuant to
Federal Rule of Civil Procedure 4(m) has notepgiired, and the court is unaware of any spe

prejudice to the defendaritsAs such, the court quashes sengéerocess in lieu of dismissal.

! Federal Rule of Civil Procedure 4(m) providespant, that “[i]f a defendant is not served within

90 days after the complaint is filed, the couidn motion or on its owafter notice to the
plaintiff -- must dismiss the actn without prejudice against thatfdedant or order that service
be made within a specified time. But if thaipkiff shows good cause for the failure, the cour
must extend the time for service for an apprdprgeriod.” In this cse, although the complaint
was filed on January 6, 2016, it was accompanied by a motion to piodeeaa pauperis. The
summons was only issued by the Clerk of CouarApril 5, 2016, after the court denied the
motion to proceedh forma pauperis and plaintiff paid the filing fee. (ECF No. 4.) Because

plaintiff could not have servdter complaint without a summons, it appears that the Rule 4(m)

90-day period actually commenced on April 5, 20bh@strequiring plaintiff to complete service
of process by July 4, 2016. Maneer, even if the Rule 4(m) period strictly commenced upon
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Defendant WJUSD also filed an alternatwmotion to dismiss the action pursuant to
Federal Rule of Civil Procedure 12(b)(6), as vesllito strike improper allegations pursuant to
Federal Rule of Civil Procedufe(f) and for a more definiteagement pursuant to Federal Rul
of Civil Procedure 12(e). However, becatlse court quashes service of process on defende
WJUSD, the court denies that motion withowgjpdice at this junctureDefendant WJUSD may
renew its motion if it appears in the actioteahaving been properly served with process.

Plaintiffs also filed two motionsThe first is a motion for appointment of counsel. It ig

e
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“well-established that there is generally no constitutional right to counsel in civil cases.” United

States v. Sardone, 94 F.3d 1233, 1236 (9th Cir. 1996). Moreavengh the court is

sympathetic to the difficulties faced pyo se litigants in litigating tkeir own cases in federal
court, the court has extremely limited resouitoegppoint attorneys iaivil cases. As such,
plaintiffs’ motion for appointmet of counsel is denied.

Plaintiffs are advised that)though plaintiff Laura Bratsean prosecute her own claims
without counsel, she cannot, as a non-lawyer st plaintiff M.B. in federal court. To be
sure, plaintiff Laura Bratset could request to beasted as guardian didem for plaintiff M.B.,
but an appointed guardian ad litem would stild#o retain a licenseattorney to prosecute

claims in federal court on behalf of the mirmpdaintiff. See Johns v. County of San Diego, 114

F.3d 874, 877 (9th Cir. 1997) (“[W]e hold thaparent or guardian cant bring an action on

behalf of a minor child without retaining a lagry’); Estate of Lafbon v. Christianson, 2011 W

1743645, at *1 (E.D. Cal. Feb. 22, 2011) (“[A] nomeahey parent or guardian cannot bring a
lawsuit in federal court on behalf of a minor ocompetent without retaining a lawyer. This is
because the minor’s right to trained legal assistemgeeater than the parent’s right to appear
se.”).

In her motion for appointment of counsekipliff Laura Bratset indicated that she has
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already made extensive effortsabtain counsel, which were unsuccessful. Nevertheless, ouit of

abundance of caution, the court grants plainéfisadditional period of time until June 30, 201

filing of plaintiff's complaint,the court finds good cause totemd the time for completion of
service of process until July 4, 2016.
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to obtain counsel for plaintiff M.B. No latéhan June 30, 2016, plaintiff M.B. shall appear
through a licensed attorneyd file a request for appointmentaof appropriate guardian ad lite
in accordance with Local Rule 202 and Federal Rule of Civil ProceduréFailure to do so will
result in dismissal of plaintiff M.Bs claims without prejudice.

Finally, plaintiffs’ second motion is a “motion requesting pendent placement.” That
motion essentially requests a court order requidiefgndants to maintainahtiff M.B.’s current
educational placement and services pending resolatitms case. However, because plaintifi
have not yet properly served defendants withtess, the court lacks the requisite personal

jurisdiction over the defendants toeevconceivably enter such arder. See Omni Capital Int'l

Ltd. v. Wolff & Co., Ltd., 484 U.S. 97, 104 (1987) (“Bee a federal court may exercise persd

jurisdiction over a defendant, the proceduesjuirement of servicef summons must be
satisfied.”). Therefore, the court denieaiptiffs’ motion without prejudice, and without
expressing any opinion concerning tmerits of the motion. Plaintiffs are free to renew such
motion once defendants have been properly sesitbdorocess and haappeared in the action
whereupon defendants will also have an opportunigpfmse such requested relief, if they elg
to do so.

Accordingly, IT IS HEREBY ORDERED that:

1. Defendant DJUSD’s motion to dismiss thei@ttfor insufficient service of process
pursuant to Federal Rule of Civil Praltge 12(b)(5), in which defendant WJUSD
joined, is GRANTED IN PART and DENIED IN PART.

2. Service of process on defendabDtiJSD and WJUSD is QUASHED.

3. Plaintiffs shall complete proper servicepbcess on defendants no later than July
2016.

4. Defendant WJUSD's motion purant to Federal Rules of Civil Procedure 12(b)(6)
12(e), and 12(f) is DENIEDVITHOUT PREJUDICE.

5. The June 9, 2016 hearing on defendants’ moi®NWACATED as moot.

2 Of course, that attorney may, but need not, algredso represent plaifftLaura Bratset.
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6. Plaintiffs’ motion for appointmet of counsel is DENIED.

7. No later than June 30, 2016, plaintiff M.&hall appear thragh a licensed attorney
and file a request for appointment ofawpropriate guardian ad litem in accordanc
with Local Rule 202 and Federalle of Civil Procedure 17.

8. Plaintiff’'s motion requesting pendeplacement is DENIED WITHOUT
PREJUDICE.

9. This order resolves ECF Nos. 9, 10, 13, 15, and 19.

IT IS SO ORDERED.

Dated: May 17, 2016
sl ) Ml

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE
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