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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

MICHEAL J. BESOYAN, No. 2:16-cv-46-KIM-EFB PS
Plaintiff,
V. ORDER

SACRAMENTO COUNTY, et al.,

Defendants.

Plaintiff seeks leave to proceidforma pauperigpursuant to 28 U.S.C. 1915His
declaration makes the showing requibgd28 U.S.C. § 1915(a)(1) and (ZeeECF No. 2.
Accordingly, the request to proceiedforma pauperiss granted. 28 U.S.C. § 1915(a).

Determining that plaintiff may proce@d forma pauperigsioes not complete the require
inquiry. Pursuant to 8§ 1915(e)(2), the court nalisiniss the case at any time if it determines
allegation of poverty is untrue, @rthe action is frivolous or niious, fails to state a claim on
which relief may be granted, or seeks monetdrgfragainst an immune defendant. As discus
below, plaintiff’'s complaint fails tgtate a claim and must be dismissed.

i
i

! This case, in which plaintiff is proceediimgpropria personawas referred to the
undersigned under Local Rule 302(c)(2$ee28 U.S.C. § 636(b)(1).
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Although pro se pleadings are liberally constriseg, Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.
Corp. v. Twombly550 U.S. 544, 554, 562-563 (2007) (citidgnley v. Gibson355 U.S. 41
(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plairffis obligation to provide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action’s elements will not do. Facaliaigations must be engh to raise a right to
relief above the speculative level on the asswngtiat all of the complaint’s allegations are
true.” 1d. (citations omitted). Dismissal is appropriate based either on the lack of cognizal
legal theories or the lack pfeading sufficient facts to supp@ognizable legal theories.
Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioljospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740 (1976
construe the pleading in the ligmiost favorable to the plaifitiand resolve all doubts in the
plaintiff's favor, Jenkins v. McKeither895 U.S. 411, 421 (1969). A pse plaintiff must satisfy

the pleading requirements of Rule 8(a) of thddfal Rules of Civil Procedure. Rule 8(a)(2)

requires a complaint to include “a short and ptatement of the claimhewing that the pleader

is entitled to relief, in order to give the defenttair notice of what th claim is and the grounds

upon which it rests." Twombly 550 U.S. at 555 (citinGonley v. Gibson355 U.S. 41 (1957)).

Additionally, a federal cours a court of limited jurisidtion, and may adjudicate only

those cases authorized by tBenstitution and by CongreskKokkonen v. Guardian Life Ins. Cqg.

511 U.S. 375, 377 (1994). The basic fedgmasdiction statutes, 28 U.S.C. 88 1331 & 1332,
confer “federal question” and Reersity” jurisdiction, respectivgl Federal quém®n jurisdiction
requires that the complaint (1) arise under arfddaw or the U. S. Constitution, (2) allege a
“case or controversy” within the meaning of Arédll, 8 2 of the U. S. Constitution, or (3) be
authorized by a federal statute that both l&tgs a specific subject matter and confers federa
jurisdiction. Baker v. Carr 369 U.S. 186, 198 (1962). To invoke the court’s diversity

jurisdiction, a plaintiff musspecifically allge the diverse citizenship afl parties, and that the
2

aim if

e



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

matter in controversy exceeds $75,000. 28 U.S.C. § 138Xalista v. Pan American World
Airlines, Inc, 828 F.2d 546, 552 (9th Cir. 1987). A casespmably lies outside the jurisdictiof
of the federal courts unless demonstrated otherni{s&konen511 U.S. at 376-78. Lack of
subject matter jurisdiction may be raisecay time by either party or by the couAttorneys
Trust v. Videotape Computer Products, Ji88 F.3d 593, 594-95 (9th Cir. 1996).

The complaint alleges that plaintiff was frevious owner of rearoperty located at
7744 Nelson Ln., Citrus Heights, i@arnia (the “property”). Id. In 2008, the home on the
subject property was destroyed by arstth.at 2. Plaintiff, howeer, continued to live on the
property despite the absence of a hohde. Plaintiff alleges thaih 2015, the Citrus Heights
Police Department seized the property and excluded him from entering the prdchisés.
further claims that the “propertyas stolen and sold to other @te citizens based on frauduley
tax claims, biased opinions and property ealariminally jacked up 25 [times] acceptable
assessment standarddd. As far as the court can discerraiptiff appears to contend that the
County of Sacramento wrongfully foreclosed on higpgirty based on disputed tax liens.

The complaint purports to assert claims pursuant to 42 U.S.C. § 1983 against sixty
defendants, including the County of Sacramento; the Sacramento County Board of Super
the Sacramento County Assessor’s Office andrageé its employees; the Sacramento Count
Sherriff's Department and several of its depatibe Sacramento County Superior Court and
several individuals that work for that court;vasll as several individualshose relation to the
alleged facts is unclear. ECF No. 1-2. Pi#fictaims that the defendants violated his
constitutional rights protected blye First, Fourth, Fifth, Sixtf§eventh, Ninth, and Fourteenth
Amendments to the United States Constitution. The complaint also makes reference to 42
§§ 1981, 1982, 1985(3) and 18 U.S.C. 88 1341, 1343, 1621, 3612. ECF No. 1 at 1.

The allegations in plaintiff's complaint at@o vague and conclusoty state a section
1983 claims against any of the numerous defesdahnt state a claim under 42 U.S.C. § 1983
plaintiff must allege two essenti@lements: (1) that a right secured by the Constitution or law
the United States was violated, and (2) that the alleged violation was committed by a pers

acting under the color of state laWest v. Atkins487 U.S. 42, 48 (1988)An individual
3
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defendant is not liable on a civil rights claim unless the fatébksh the defendant’s personal
involvement in the constitutional deprivationa causal connectiontaeeen the defendant’s
wrongful conduct and the alleged constitutional deprivat®ee Hansen v. Blac85 F.2d 642,
646 (9th Cir. 1989)Johnson v. Duffy588 F.2d 740, 743-44 (9th Cir. 1978).

Plaintiff fails to allege the specific fadtsat support a violation of each particular

violation of his constitutional ghts. He also fails to idenyifvhich defendant he believes are

responsible for each specific violation. Indemdny of the defendants are only identified in the

complaint’s caption and are never referencethénbody of the complaint. Moreover, it is not
entirely clear whether all of the named defengamé state actors. Hastance, Gloria P.
Martinez-Senftner—one of the few defendameterenced in the body of the complaint—is
alleged to be a “court officer” employed byetMartinez Business & Immigration Law Group.
ECF No. 2. To the extent plaintiff believes Ni4artinez-Senftner’s adission to the California
State Bar renders her a staictor, he is mistakersee Polk v. County of Dodsetb4 U.S. 312,
325 (1981) (a private attorney,evif appointed and paid foy the state, is not acting under
color of state law when performingshor her function as counsel).

The complaint also purports to allege mlaiunder section 1983 against municipal enti
and county defendants acting irithofficial capacity. A munigal entity or its departments
(such as a county, a county jail, or a county @ygé acting in an officiatapacity) is liable
under section 1983 only if a plaintiff shows that his consibal injury was caused by
employees acting pursuant to themaipality’s policy or customMt. Healthy City Sch. Dist.
Bd. of Ed. v. Doyle429 U.S. 274, 280 (197 Monell v. New York City Dep’t of Soc. Sey¢46

U.S. 658, 691 (1978Yillegas v. Gilroy Garlic Festival Ass/ib41 F.3d 950, 964 (9th Cir. 2008).

In addition, such local governmeatities may not be held vigausly liable under section 1983

for the unconstitutional acts of its employeesler a theory of respondeat supei8®ee Board of
Cty. Comm’rsyv. Brown 520 U.S. 397, 403 (1997). That iglaintiff may notsue any defenda
on the theory that the defendantiutomatically liable for thalleged misconduct of subordinat
officers. Ashcroft v. Igbgl129 S. Ct. 1937, 1948 (2009). The complaint is devoid of any
1
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allegations establishing thatgmhtiff suffered a constitutional jury on account of a municipal
custom or policy.

Plaintiff also cites to 42 U.S.C. 8981, 1982, and 1983(3). Section 1981 “protects th
equal right of all persons within the juristion of the United States to make and enforce
contracts without respect tor acddomino’s Pizza, Inc. v. McDonal846 U.S. 470, 474-75
(2006) (internal quotations omitted). Secti®¥81 “creates a cause of action only for those
discriminated against on accounttbéir race or ethnicity.”Johnson v. Riverside Healthcare
SystemLP, 534 F.3d 1116, 1123 (9th Cir. 20083e White v. Wash. Pub. Power Supply, Sys.
692 F.2d 1286, 1290 (9th Cir. 1982) (holding that ftwell settled that section 1981 only
redresses discrimination $xd on plaintiff's race”)},ongariello v. Phoenix Union High School
Dist., 2009 WL 4827014, at *5 (D. Ariz. Dec.15, 20@gyanting motion to dismiss Section 19§
claim because complaint did not allege that tlaenpff was a member of a racial minority).

To state a claim under sectidf82, a plaintiff must &ge that (1) [he] is a member of g
racial minority; (2) [he] applied for and was qtieldl to rent or purchascertain property or
housing; (3) [he] was rejected; and (4) the maysr rental opportunity remained available
thereafter.Phifer v. Proud Parrot Motor Hotel, Inc648 F.2d 548, 551 (9th Cir. 1980).

Section 1985(3) creates aitiaction for damages caused toyo or more persons who
“conspire . . . for the purpose of depriving” th@ured person of “thequal protection of the
laws, or of equal privileges amthmunities under the laws” and ta&ecause to be taken “any &
in furtherance of the object of such conapy.” 42 U.S.C. § 1985(3). The elements of a 8§
1985(3) claim are: (1) the existence of a conspiracy to depriveaimdifblof the equal protectiof
of the laws; (2) an act in ftherance of the conspiraagmnd (3) a resulting injuryAddisu v. Fred
Meyer, Inc, 198 F.3d 1130, 1141 (9th Cir. 2000) (citidgott v. Rossl40 F.3d 1275, 1284 (9th
Cir. 1998)). The first element requires thagrénbe some racial otherwise class-based
“invidious discriminatory animus” for the conspiracgray v. Alexandria Women's Health
Clinic, 506 U.S. 263, 268-69 (1993)terice v. Pedersery69 F.2d 1398, 1402 (9th Cir. 1985).
Moreover, a plaintiff canot state a conspiracy claim undek@85 in the absence of a claim for|

deprivation of rights under 42 U.S.C. 8§ 19&ke Caldeira v. Cnty. of Kay&i66 F.2d 1175,
5
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1182 (9th Cir. 1989) (holding that “the absencea skction 1983 deprivatn of rights precludes
section 1985 conspiracy claimgglicated on the same allegais”), cert. denied, 493 U.S. 817,
(1989).

Plaintiff does not allege thae is a member of a racial minority, nor any facts sugges
racial discrimination by any defendants. Accagly, plaintiff fails toallege a violation of
sections 1981, 1982, and 1983(3).

Plaintiff also purports tallege claims for violations of 18 U.S.C. 8§ 1341, 1343, and
1621. Those criminal statutes do not create a civil right of actisdom v. First Midwest
Bank, of Poplar BIuff167 F.3d 402, 408 (8th Cir. 1999) ¢ing no private right of action unde
18 U.S.C. § 1341 apper v. Andersqrb00 F.2d 634, 636 (5th Cit974) (finding no private
right of action under 8§ 1343Roemer v. Crop993 F. Supp. 834, 837 (D. Kan. 1998) (Section
1621 does not provide a civibht of action for damagesff'd by 162 F.3d 1174 (10th Cir.
1998).

Lastly, the complaint also makes referenca state court judgment related to foreclos

ling

-

re

of the property, which plaintiff describes as a ‘yfpaidgment.” ECF No. 1 at 2. Plaintiff appears

to contend that the judgment is void becauseg based on fraudulent testimony and insuffic
evidence.ld. To the extent plaintiff seeks to assdaims challenging that judgment in this

court, he is barred from dugy so under the Rooker-Feldmamoctrine.

Under the Rooker-Feldman doctrine, a feddrstrict court does not have subject-matte

jurisdiction to hear an appeal fraime judgment of a state couExxon Mobil Corp. v. Saudi
Basic Indus. Corp.544 U.S. 280, 283-84 (2005ke also Dist. of Columbia Court of Appeals
Feldman 460 U.S. 462, 476 (198Fooker v. Fidelity Trust Cp263 U.S. 413, 415 (1923). Th

Rooker-Feldman doctrine bars jurisdiction in fedelatrict court if the eact claims raised in a

state court case are raised in the subsequent federal case, or if the constitutional claims present

to the district court are “inestitably intertwined” with the stte court's denial of relieBianchi v.
Rylaarsdam334 F.3d 895, 898-99 (9th Cir. 2003) (quotirejdman 460 U.S. at 483 n. 16).
Rooker-Feldman thus bars federal adjudicatioanyf suit whether a plaintiff alleges an injury

based on a state court judgmer directly appeals state court's decisiord. at 900 n. 4. The
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district court lacks subject matter jurisdiction eittho conduct a directveew of a state court
judgment or to scrutinize the state court's application of varides amd procedures pertaining
the state caseSamuel v. Michay®80 F. Supp. 1381, 1411-12 (D. Idaho 198€)d, 129 F.3d
127 (9th Cir. 1997)see also Branson v. NpG2 F.3d 287, 291-92 (9th Cir.1995) (finding no
subject matter jurisdiction over section 1983 clageking, inter alia, init reversal of state
trial court action). “That the federal distrburt action alleges the state court's action was
unconstitutional does nohange the rule.’Feldman 460 U.S. at 486. In sum, “a state court’s
application of its rules and predures is unreviewable by a federal district court. The federa
district court only has jurisdictioto hear general challenges to statles or claims that are bas
on the investigation of a new case arising upon new fa8arhuel980 F. Supp. at 1412-13.
Accordingly, the complaint must be dismidder failure to stata claim. Plaintiff,
however, is granted leave to fi@ amended complaint, if he callege a cognizabliegal theory
and sufficient facts in support tifat cognizable legal theory.opez v. Smiti203 F.3d 1122,
1126-27 (9th Cir. 2000) (en banc) (st courts must afford prse litigants an opportunity to
amend to correct any deficiency in their comgig)in Should plaintiff boose to file an amendec
complaint, the amended complaint shall cleadyforth the allegations against each defendar
and shall specify a basis for this court’s subpeatter jurisdiction. Anyamended complaint shg
plead plaintiff's claims in “numbered paragrapbach limited as far as practicable to a single
of circumstances,” as required by Federal Ril€ivil Procedure 10(h)and shall be in double-
spaced text on paper that bears Inumbers in the left margin, eequired by Eastern District of
California Local Rules 130(b) and 130(c). Anyearded complaint shallsd use clear heading

to delineate each claim alleged and against wihefendant or defendants the claim is alleged

required by Rule 10(b), and mysdead clear facts that support each claim under each header.

Additionally, plaintiff is infornmed that the court cannot refergdor pleadings in order tg
make an amended complaint complete. LocadéRAa0 requires that aamended complaint be
complete in itself. This is because, as a general rule, an amended complaint supersedes
original complaint.See Loux v. Rhag75 F.2d 55, 57 (9th Cir. 1967). Accordingly, once

plaintiff files an amended complaint, the origimo longer serves any function in the case.
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Therefore, “a plaintiff waives all causes of action alleged in the original complaint which ar
alleged in the amended complairit@ndon v. Coopers & Lybran®44 F.2d 811, 814 (9th Cir.
1981), and defendants not named in anrated complaint are no longer defendarierdik v.
Bonzelet963 F.2d 1258, 1262 (9th Cir. 1992). Finally, tbert cautions plainfi that failure to
comply with the Federal Rules of Civil Procedutes court’s Local Rules, or any court order
may result in a recommendation thiais action be dismissed®eelocal Rule 110.

Accordingly, it is hereby ORDERED that:

1. Plaintiff's request for leave to procaadorma pauperi§ECF No. 2) is granted.

2. Plaintiff's complaint is dismissewith leave to amend, as provided herein.

3. Plaintiff is granted thirty days from thetea@f service of this order to file an amendé
complaint. The amended complaint must beadteket number assignedttas case and must
be labeled “First Amended Complaint.” Failure to timely file an amended complaint in

accordance with this order will resultanrecommendation this action be dismissed.

DATED: January 26, 2017.
%ﬂ@/ 7 ,W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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