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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JOHN FRATUS, No. 2:16-cv-0076-KIJM-EFB P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14| mazvCK. et al. RECOMMENDATIONS
15 Defendants.
16
17 Plaintiff is a state prisoner proceedinghout counsel in an action brought under 42
18 | U.S.C. § 1983. He alleges that the namedmitfets violated his First Amendment rights by
19 || retaliating against him for filing legal compigés and his Eighth Amendment rights by using
20 | excessive force against him. ECF No. 1 at 5-9. Defendants move to dismiss plaintiff's: (1)
21 | request for injunctive relief; {2etaliation claims against tadants Mazyck, Wilson, Garland,
22 | and Porter; and (3) excessive force claim agaieendant Mazyck. ECF No. 16. Plaintiff has
23 | filed an opposition to this motiofieCF No. 23) and defendants hdited a reply (ECF No. 24).
24 | As discussed below, it is recommendleat the motion to dismiss be denied.
25 Further, plaintiff has filed a motion for nsion of time to conduct discovery (ECF NQ.
26 | 22), a motion for discovery (ECF No. 25), and rootior appointment of counsel (ECF No. 26).
27 | For the reasons stated below, plaintiff's motiondgrtension of time is granted in part and the
28 | motions for discovery and appointieof counsel are both denied.
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l. Background

Plaintiff alleges that, on January 6, 2014hhd a verbal argumentith Defendant Telles
about the denial of shaving clippers andest unspecified forms of “retaliation and
mistreatment.” ECF No. 1 at 3-4. He claims th@tapologized to Telleshortly thereafter and
believed that their differences were settlédl. at 4. The next day, plaintiff was escorted to th
recreation yard by defendant Portét. at 5. Upon arrival, Telleslabedly handcuffed plaintiff,
punched him in the back of the head, and makieatvn that this violence was a reprisal for th
previous day’s argumentd.

Afterwards, plaintiff was shackled and escorbadk to his cell by dendants Porter and

Wilson. Id. at 6. Along the way, they wemeet by defendants Mazyck and Lags well as othef

unnamed officersld. Plaintiff asked Mazyck if he coul@port Telles’ assault and she refuse
Id. Plaintiff then insulted heprompting Porter to slam himda first into a nearby wallld. at 7.
He was knocked to the concrete floor and dedetsiPorter, Wilson, Lay, and Garland slamm
his face against the ground repeatedd;. Plaintiff believes that this violence was, at least in

part, undertaken in retaliation for hisrfg of grievances and complainttd. at 8-9. He claims

that, during and after thesssault, officers taunted him by refeceng his notoriety as a “jailhousg

lawyer” and his propensity for filig complaints against officeréd. Plaintiff notes that Mazyck
did not participate in the use of force against,Hut alleges that sheliable under the Eighth
Amendment for failing to intervene to sttpe assault and covag it up afterwardsld. at 12.

In addition to money damages, plaintiff seekanative relief in the form of a transfer tqg
an out-of-state or federal prison dweeongoing retaliation against hind. at 13.

I. Plaintiff's Motion fo r Extension of Time

Before turning to the motion to dismigke court considers plaintiff's motion for
extension of time. ECF No. 22. On June 2316, summons for defendant Lay were returned
unexecuted. ECF No. 15. On July 21, 2016,dburt ordered plaiiff to provide new

information about how to locate Lay for servicgpobcess within thirty days. ECF No. 17.

! Defendant Lay has not ykeeen served. ECF No. 15.
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Now, plaintiff requests an addal ninety days to provide thisformation. ECF No. 22. He
states that this additional time is necessary umae has been moved to the California Medi
Facility and will be receiving nrgal health treatment at that facility for up to one yddr.at 1-2.
He claims that, at this faciit his access to his legal filedlimited and that he has no access {(
legal materials or a law libraryid. at 2. Plaintiff also requestisat he be exempted from the
requirement that he serve idexatli copies of future filings othe defendants because he does 1
currently have access to a copy machikike.at 3.

Plaintiff’'s motion is granted ipart to afford him an add@nal sixty days to provide new

information on how to locate defendant Lay for ss¥v No further extensions on this deadline

will be granted without a detailed explanatiortlad efforts plaintiff has undertaken to ascertain

this information. Plaintiff's request to be exat®d from serving copies of his filings on the
defendants is denied. Local Rule 135(d) provities copies of all documents submitted to the
Court must be served on all pagt “unless a party expressly wasvservice.” E.D. Cal. L.R.
135(d). Until and unless defendauatgree to waive this requiremgplaintiff must comply with
this rule. The courtacognizes that some of the local sufeay be more burdensome to pro se
litigants who lack the profession@sources available to counsélevertheless, it is disinclined
to grant blanket exemptions from these rules. The courtheNlever, entertain reasonable
extensions of filing deadlinesahplaintiff may require to effect compliance with local rule
135(d).

[ll.  Motion for Discovery

Plaintiff characterizes this pleading as aotman for discovery”, but a review of its
content indicates that it is asdbvery request directed to ttiefendants. ECF No. 25 at -3.
Given that this motion does not seek any relief ftbencourt, it is denied as moot. In the futut
plaintiff should send any discovergquests or interrogatories ditgdo defendants’ counsel.

i

2 Specifically, plaintiff state&f Defendants refuse to comply with this request within 3
days Plaintiff will file a motion pursuant to Rutg(a)(2) Fed. R. Civ. P for an order compellin
discovery.” ECF No. 25 at 2-3.
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IV.  Motion to Appoint Counsel

Plaintiff's motion to appointounsel (ECF No. 26) is dexd. District courts lack
authority to require counstd represent indigent prisorsein section 1983 caseblallard v.
United States Dist. Coyrl90 U.S. 296, 298 (1989). In exceptional circumstances, the coui
request that an attorney voluntanigpresent such a plaintifSee28 U.S.C. § 1915(e)(1J:errell
v. Brewer 935 F.2d 1015, 1017 (9th Cir. 199Wpod v. Housewrigh®00 F.2d 1332, 1335-36
(9th Cir. 1990). When determining whether ¢eptional circumstances” exist, the court must
consider the likelihood of success or therits as well as the abiliof the plaintiff to articulate
his claims pro se in light of the cotegity of the legal issues involvedalmer v. Valdez560
F.3d 965, 970 (9th Cir. 2009). Having considered those factors, the court finds there are 1
exceptional circumstances in this case.

V. Defendants’ Motion to Dismiss

A. Leqgal Standards

To survive a motion to dismiss under Fed&ale of Civil Procedure 12(b)(6), a
complaint must contain “enough facts to state arctairelief that is plausible on its faceBell
Atlantic Corp. v. Twomb|\550 U.S. 544, 554-55, 562-63, 570 (20@3dating thathe 12(b)(6)
standard that dismissal is warradhif plaintiff can prove no set écts in support of his claims
that would entitle him to relief “has begnestioned, criticized, and explained away long
enough,” and that having “earned its retirement;isibest forgotten as an incomplete, negativ
gloss on an accepted pleading standard”). Tthesgrounds must amount to “more than label
and conclusions” or a “formulaic recitatiofithe elements of a cause of actidd. at 555.
Instead, the “[flactual allegatiomsust be enough to raise a rigbtrelief above the speculative
level on the assumption that all the allegationihe complaint are wie (even if doubtful in
fact).” Id. (internal citation omitted). Dismissal may based either on the lack of cognizablg
legal theories or the lack pfeading sufficient facts to suppi@ognizable legal theories.

Balistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cir. 1990).

The complaint’s factual allegations are accepted as @herch of Scientology of Cal. u.

Flynn, 744 F.2d 694, 696 (9th Cir. 1984). The caamstrues the pleading in the light most
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favorable to plaintiff and resodg all doubts in plaintiff's favorParks Sch. of Bus., Inc. v.
Symington51 F.3d 1480, 1484 (9th Cir. 1995). Genellalgations are presumed to include
specific facts necessary to support the cldimjan v. Defenders of Wildlif&04 U.S. 555, 561
(1992).

The court may disregard allegmans contradicted by the complaint’s attached exhibits.
Durning v. First Boston Corp815 F.2d 1265, 1267 (9th Cir. 198%feckman v. Hart Brewing,
Inc., 143 F.3d 1293, 1295-96 (9th Cir.1998). Furthermibwecourt is not reqred to accept as
true allegations contradictdyy judicially noticed facts Sprewell v. Golden State Warrip266

F.3d 979, 988 (9th Cir. 2001) (cititdullis v. U.S. Bankr. Ct828 F.2d 1385, 1388 (9th Cir.

1987)). The court may consider matters of putdimord, including pleadings, orders, and othe

papers filed with the courtMack v. South Bay Beer Distributoiz98 F.2d 1279, 1282 (9th Cir.
1986) (abrogated on other groundsAstoria Fed. Sav. & Loan Ass’n v. Solimimk®1 U.S. 104
(1991)). “[T]he court is not required to accégmal conclusions cast the form of factual
allegations if those conclusions cannot reasonably be drawn from the facts alletgen)’V.
Cult Awareness Netwark8 F.3d 752, 754-55 (9th Cir. 1994). Neither need the court accef
unreasonable inferences, or umiaated deductions of facGprewel] 266 F.3d at 988.

In general, pro se pleadings are held tess stringent standard than those drafted by
lawyers. Haines v. Kerner404 U.S. 519, 520 (1972). The court has an obligation to constr
such pleadings liberallyBretz v. Kelman773 F.2d 1026, 1027 n.1 (9th Cir. 1985) (en banc).
However, the court’s liberal interpretationapro se complaint may not supply essential
elements of the claim that were not plédey v. Bd. of Regents of Univ. of Alas&@3 F.2d 266,
268 (9th Cir. 1982)see also Pena v. Gardné&76 F.2d 469, 471 (9th Cir. 1992).

B.  Analysis

As noted above, defendants move to disnfigsplaintiff's injunctive relief request for
transfer to an out-of-state federal prison; (2) plaintiff's taliation claims against defendants
Mazyck, Garland, Porter, and Wilson; and (3) miéfis excessive forcelaim against defendant
Mazyck. For the reasons stated hereafter, the court recommends that defendants’ motion

denied.
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1. Injunctive Relief

Injunctive relief is an “ettaordinary remedy, never awarded as of righ/inter v.
Natural Res. Defense Cound@b5 U.S. 7, 24 (2008). “Under ‘well-established principles of
equity,” a plaintiff seeking permanent injunctivéigémust satisfy a foufactor test by showing:
(1) that it has suffered an irreparable injury; (Zttlemedies available at law, such as monete
damages, are inadequate to compensate fomijnay; (3) that, conslering the balance of
hardships between the plaintiff and defendantpeedy in equity is warranted; and (4) that the
public interest would not be digsed by a permanent injunctionCottonwood Envtl. Law Citr.
v. U.S. Forest Seryv789 F.3d 1075, 1088 (9th Cir. 2015) (citeBay Inc. v. MercExchange,
L.L.C, 547 U.S. 388, 391 (2006)). The Prison LitigatReform Act (“PLRA") also subjects af

prospective reliet in prison condition lawsuits to the following limitations:

Prospective relief in anywl action with respect to gon conditionshall extend
no further than necessary toat the violation of the Federal right of a particular
plaintiff or plaintiffs. The court shall nagrant or approvergy prospective relief
unless the court finds thatich relief is narrowly éwn, extends no further than
necessary to correct the violation of thederal right, and is the least intrusive
means necessary to correct the violatiothef Federal right. The court shall give
substantial weight to angdverse impact on public safeor the operation of a
criminal justice system caused by the relief.

18 U.S.C. § 3626(a)(1)(A).

Defendants raise several arguments worfaf dismissing plaintiff’'s request for
injunctive relief. First, they argue that theposed transfer woultecessarily require the
determination of the rights @frties not before this courtnramely those of whatever out-
of-state or federal institutioreceived plaintiff. Second and more generally, defendants
argue that plaintiff cannot meet the requiremémtshe four factor tst described above.
Finally, they argue that theqeested injunctive relief is priecded by the PLRA insofar as
it is not the least intrusive means to correct the harm alleged. The court finds, however,

that dismissal of plaintiff's request for imjative relief is unwarranted at this time.

% Under this section prospective relief is defil as “all relief other than compensatory
monetary damages.” 18.S.C. § 3626(g)(7).
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Injunctive relief is a remedy derived fraime underlying claims and not an independer
claim in itself. See, e.g., Bridgeman v. United States of Ame2@al U.S. Dist. LEXIS 6059, 3
*559-60 (E.D. Cal. Jan. 11, 2010px Comm'n PCS, L.P. v. City of San Mar@# F. Supp. 2
1272, 1283 (S.D. Cal. 2002). As such, the court caied that dismissal plaintiff's injunctive
relief request by way of a 12(b)(6) motion is prematuree Biends of Frederick Seig Grove #
94 v. Sonoma Cnty. Water Agent24 F. Supp. 2d 1161, 1172 (N.D.Cal.2000) (“While the C
may ultimately agree with the defendants that injueaelief is inappropriate, it is by no mean
evident that the Court can reasilich a determination on a motion to dismiss.”). The merits ¢
plaintiff's requested injunctive relief will be deteined at a later stage the litigation.

2. Retaliation Claims

Defendants argue that the detton claims against defenats Mazyck, Garland, Porter,
and Wilson should be dismissed because theg\ady conclusory and not attributable to any
particular defendant. The coursdgrees. Plaintiff alleges that tieels this mistreatment is
retaliation due to plaintiff's history of filing g¥vances against officers” and claims that unit
officers have stated “‘ohh you like fibe staff complaints againsfficers!”” ECF No. 1 at 8-9.
With respect to the named defendants, he goes on to allege that “officers made comment;

[the January 7, 2014 use of excessive force] daatd plaintiff to believe [it] was retaliationld.

at 9. He emphasizes comments likeu like to file complaints agast officers” and “that’s whatt

you get for filing complaints against officers you ratf. These allegations are not overly
detailed, but “a complaint attacked by a Ruleb)@) motion to dismiss does not need detaile
factual allegations.”See Bell Atlantic Corp. v. TwombB50 U.S. 544, 555 (2007) (quoting F¢
R. Civ. P. 8(a)(2)). Further, in evaluating ad&kwi2(b)(6) motion, the claims in the complaint g
taken as true and construed in a liglast favorable to the plaintifEpstein v. Washington
Energy Co.83 F.3d 1136, 1140 (9th Cir. 1996). The cdunds that the complaint, construed
liberally (as it must be), is sufficient to putfdedants on notice of the retaliation claims again
them. Defendants Mazyck, Garland, Porter,\&hldon were all implicated in the January 7,
2014 use of force and plaintiff’'s complaint plainlyacacterizes this incideiats retaliation for his

filing of complaintsand grievancesSee Bretz v. Kelmai73 F.2d 1026, 1027 n.1 (9th Cir.
7
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1985) (courts “have an obligation weehe petitioner is pro se, particularly in civil rights case
to construe the pleadings liberally and to afftbrel petitioner the benefof any doubt.”). Itis
unclear whether plaintiff can marshal sufficientdewce to succeed on these claims, but the ¢
does not broach this question mnsidering a Rule 12(b)(6) motioikee Lee v. City of Los
Angeles 250 F.3d 668, 688 (9th Cir. 2001)).

Defendants are correct insofar as theyue that plaintiftannot succeed on any
retaliation claim based on the npmetected conduct of swearing at defendant Mazyck, but
plaintiff's retaliation claims appear to rest lis propensity for filing grievances and complain
against officers.

3. Excessive Force Claim Against Defendant Mazyck

Lastly, defendants argue ttitae excessive force claim against defendant Mazyck sho

be dismissed because she did not use any force agkaimgiff herself. They also note that the

court did not specifically identify a failure to imne claim in its screening order (ECF No. 6).

This argument is unavailing. i well settled that failure timtervene can support an excessive
force claim where a bystander-offideas a realistic opportitg to intervene, but fails to do so.
Lolli v. County of Orange351 F.3d 410, 418 (9th Cir. 2008)unningham v. Gate229 F.3d
1271, 1289 (9th Cir. 2000Robins v. Meechan60 F.3d 1436, 1442 (9th Cir. 1995). The fact
that the screening ordeategorized the claim against Mazyck as excessive force rather thar
failure to intervene is irrelevant because ltter is a subcategory of the former.

VI.  Order and Recommendation

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for extension of time @& No. 22) is GRANTEDN part. Plaintiff
shall have an additional sixty yiafrom the date of this order’s entry to submit new informatic
about how to serve defendant Lay. Theiomois denied in all other respects.

2. Plaintiff’'s motion for disovery (ECF No. 25) and motido appoint counsel (ECF N¢
26) are DENIED.
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Further, it is RECOMMENDED that defenata’ motion to dismiss (ECF No. 16) be
DENIED.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 636(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate JudgeFsndings and Recommendationg=ailure to file objections
within the specified time may waive the rigbtappeal the Distct Court’s order.Turner v.

Duncan 158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir. 1991).

DATED: February 7, 2017.
%M@/ 7 ,W
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE

dge



