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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SHIRLEY TAYLOR, No. 2:16-cv-00102-KJM-DB
12 Plaintiff,
13 V. ORDER
14 | ESKATON PROPERTIES, INC;

ESKATON HEALTH PLAN; and
15 | HEALTHCOMP ADMINISTRATORS,
16 Defendants.
17
18
19 After a car accident injured plainti&hirley Taylor, a helicopter ambulance
20 | whisked her to a hospital for treatment. Laste tried to recoup @ulance and medical costs
21 | through her employee benefits plan, but to nmlavShe now pursues these benefits under
22 | the Employee Retirement Income Security AEIRISA”). Plaintiff names her employer,
23 | Eskaton Properties, Inc., and the Plan’s claahsinistrator, HealthComp, as defendants.
24 | Compl., ECF No. 1. All three parties now move for summary judgment. ECF Nos. 23, 25, 26.
25 | The court heard all three motions and thelonsitted the matters. Hr'g Mins., Mar. 24, 2017,
26 | ECF No. 24. As explained below, the doBRANTS summary judgment for defendants and
27 | against plaintiff.
28
1
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l. BACKGROUND

A. ERISA
ERISA is a federal law establishingtioal minimum standards for private
employee welfare benefit plans, enacted to addiedercapitalized pemsi plans; it also goverr

self-funded employer health care plaigee generallEmployment Retirement Income Securit

Act (“ERISA”) of 1974, Pub. L. No. 93-406, 88 Stat. 829 (codified as amended at 29 U.S.C.

1001-1461) (2006). “Employee welfare benefit plas"defined by the Act, is “any plan . . .
maintained by an employer or by an employeganization . . . for the purpose of providing fo
its participants or their beneficiaries . .. (A) noadli. . . care . . . dyenefits in the event of
sickness, accident, disability .. or (B) any benefit described 89 U.S.C. § 186(c)] ... .” 29
U.S.C. 8 3(1). ERISA and the implementingdémf Federal Regulations provide numerous
employee protections. For example, they (fjunee health plans tdearly and continuously
inform participants about the plan’s feasirand funding, (2) outline plan administrators’
fiduciary responsibilities, (Inandate clear review procedures and timelines after a plan
administrator denies an employee’s benefitggland (4) provide a prate right of action in
federal court for claimants, like plaintiff het® recover benefits the plan owes thebee
29 U.S.C. 88§ 1001-1461.
B. Record

The parties jointly submitted the undispdtAdministrative Record (“A.R.”),
which includes 443 pages of Plan details ahdatlespondence regarding plaintiff's disputed
claims. SeeA.R., Exs. A & B, ECF No. 36. The parties agree the redds limited to the A.R.,
but plaintiff disputes thenclusion of two pages, A.R. 444-45, discussed befosection
1.B.2.d?

! Because the A.R. is so large, thetigarhave uploaded it in five segmen8eeECF No.
36-1 through ECF No. 36-5.

2 In the initial A.R., the pai¢s noted the potential dispugs to whether A.R. 444-45 is
part of the record. ECF No. 15 at 3. In tifméice accompanying the subsequent, redacted A.
the citation of disputed pages changed to AB2-03. ECF No. 36 at 3. Those pages corres
to a Plan amendment and dental provision wilapparent relevance to the instant motions.
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C. The Parties, the Plan, and the “Subrogation Rights”

Plaintiff is covered by her employer’s selfrided benefits plan (the “Plan”). A.R
at 1-77, 78. Her employer, deftant Eskaton, created, funded, and formally administers the
Plan. A.R. 70. A separate entity, defenddealthComp, administers the claims employees
bring under the Planid. Eskaton has discretion to interpiiee Plan’s terms and to make factu

eligibility findings. A.R. 64. Thélan states, in relevant part:

It is the express intent of this&?l that the Plan Administrator shall
have maximum legal discretionarguthority to construe and
interpret the terms and prowsis of the Plan, to make
determinations regarding issues which relate to eligibility for
benefits, to decide disputes whiegnay arise relative to a Plan
Participant’s rights, and to decidpiestions of Plan interpretation
and those of fact relating to the Plan.

When, as here, a third party caused thgrynunderlying a dimant’s benefits
request, there is a risk the claimant will recaveace for the same injury, i.e., once from the P
and again from the injuring party. A.R. 305-14l{g®report indicating plaitiff here was injurec
in a car accident involving thirdarty drivers). To protect agqst double recovery, the Plan

contains a “third-party recoveprovision,” entitling the Plan tany funds the third party, or an

insurer, pays to plaintiff to covéhe costs of her injies. A.R. 55. Thigrovision establishes the

Plan’s subrogation rights. Aeging to and cooperating with defentia exercise of these rights
is a condition precedent to Plan coverage: Plaintiff cannot proceed on a claim until she ag
this third-party provision and provides thecessary documents. A.R. 56. As Plan
Administrator, Eskaton has distian to interpret and apply tH&an’s subrogation rights or to
delegate that authority to tlekaims administrator, here H&g@Comp, without notice. A.R. 55
(Plan Administrator “retains sole, full and flrdiscretionary authorityo construe, apply, and

interpret the language of this piswn, to determine queashs of fact and la arising under this

Accordingly, the court treats the A.R. 402-03 refee as a typographical error and still consi
A.R. 444-45 as the disputed pages. Thesegegeespond to the lettevincing Eskaton’s pos
hoc involvement in plaintiff's beefits review discussed below.
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provision, and to administer theadls subrogation and reimbursemeaghts. . . [and] retains the

right to delegate this discretiary authority to the Claim&dministrator without notice.”).

D. Plaintiff Requests Medical Reimbursement

Plaintiff's medical benefits claim stenirom her June 1, 2014 car accideBee
A.R. 307-14 (Collision Report). A helicoptambulance took her to a hospital for immediate
treatment, and she was billed $117,619.28 in aamwa and hospital costs. A.R. 78-123, 138
164-69, 248-65, 269-70, 288, 295, 299, 302-03. Her brother was driving, so she initially s
him for her injuries and sought to recoup renmgrcosts under the Plan, ultimately settling.
A.R. 205, 305, 306-14 (collision repgmg showing plaintiff's brotheat fault); Compl. Prayer
B.

1. HealthComp Denies Coveragedga on a Missin@uestionnaire

Plaintiff retained counsel both for her panal injury suit and her benefits claim.
SeeA.R. 126 (letter informing HealthComp of plaiiis representation).Four months after the
accident, HealthComp wrote to plaintiff's coundetailing the Plan’s subrogation rights and
emphasizing that “[c]ooperation with our offi@d acceptance of the repayment terms, is a
condition precedent to coverage under the Pl#&nR. 134 (dated Oct. 10, 2014). HealthCom
also enclosed an “accident injury questionnairat #xplains “[plaintiff’'s] agreement to abide [
the full terms and conditions of the Plan Document, including that the Third-Party Recover
‘Subrogation’) provision is necessary in order émtinue coverage for [her] injuries related to
this accident.” A.R. 268. The letter thekaplaintiff’'s counsel téhave [plaintiff] sign the
enclosed form” and emphasizes “it is importaat tiis form be retued promptly [to] avoid
delays ... .”ld. The questionnaire closes with‘@tknowledgement” of the Plan’s subrogatic
right, which requires a signaturedéfirm the claimant “read anghderstood the Plan’s right to
reimbursed for all benefits paid for the treatment of injuries related to this accittent.”

Three weeks later, plaintiff's counselquested a copy of the Plan, which
HealthComp promptly sent with a Summary Plascription, a copy of the Plan’s subrogatior

rights and a reminder that pléffis “acknowledgment and agreenteno all terms and condition
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is a condition precedent to coverage under the PlArR. 158-59 (letter from plaintiff's counse
dated Oct. 30, 2014); A.R. 171 (HealthComp documents, sent on Nov. 26, 2014).

While awaiting plaintiff's accident questinaire, HealthComp denied plaintiff's
request to cover her hospitedatment bills, A.R. 146-47 (denial dated Oct. 22, 2014), and h
helicopter ambulance transport bills, A.R. 264{@&nial dated Dec. 3, 2014). The Explanatic
of Benefits Forms (“denial ledts”) stated the reason for deraal “requested information not
received.” A.R. 146-47, 264-65. Both denial lettetd plaintiff she had 180 days to appeal “
request[ing] in writing from th&lan Administrator or Claim&dministrator a review of the
claim.” A.R. 147, 265.

2. Plaintiff Alters Her Accident Questionnaire

On December 22, 2014, plaintiff's coungsted plaintiff’'s canpleted accident
guestionnaire to HealthComp. On the fopiaintiff had crossed ouhe subrogation rights
section and instead, handwrote, “Employee wilbie the law.” A.R. 266-68. Two days later,
on December 24, 2014, HealthComp wrote baclRk. 271. HealthComp verified it received
plaintiff's questionnaire, but adsed that her handwritten altéoa to the subrogation agreeme
was unacceptable; this iteration of the form did not satisfy the Plan’s “condition precedent
coverage,” which in turn meant plaitfis claim was not yet deemed “filed.ld. HealthComp
explained if plaintiff “executes an unaltered aesit questionnaire arajrees to abide by the
reimbursement terms” within a year of the sesuilate, as the Plan requires, HealthComp wo
reconsider her claimld. Within a “year of the service dates’ defined as 365 days from the dé
doctors treated plaintiff and dmlances rescued her. A.R. 48.

Approximately two months later, on Felary 15, 2015, plaintiff's counsel wrote
to HealthComp again, stating plaintiff woutdt submit an unaltered questionnaire because t
guestionnaire upon completion would create nemtractual rights and rpensibilities. A.R.

279. The letter also threatened a lawsldt. HealthComp wrote back, “disagree[ing] with [the
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accusation” and explaining “[t]heccident questionnaire does not attempt to create any additional

rights”; the questionnaire “spedafilly states that the member understands and agrees to ab

the terms of the Plan Documents.” A.R. ZBD{dated Mar. 23, 2015). HealthComp concludg
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by denying plaintiff's benefitslaim for not satisfying a cwlition precedent and reminding
plaintiff she could appeal within 180 dayisl.

3. Plaintiff Appeals HeBenefits Denial

Within a month, plaintiff appealed H#aComp’s decision. A.R. 293-94 (appea
dated April 21, 2015). She raised three arguméhjHer handwritten quetionnaire alteration
violates no condition precedent to Plan coverégethe Plan’s subrogjan rights violate state
laws, citing no specific law; and (3) HealthComijthheld the “Master Plan Document” and
instead sent her only a “Sumary Plan Description.’ld.

Three weeks later, on April 24, 2015, He&omp’s in-house counsel Rob Wee
reviewed and denied plaintiff's appeal. We@kplained HealthComp’s position that (1) the
guestionnaire protects theaBls subrogation rights, so layossing out the subrogation
acknowledgement plaintiff violated a conditiorepedent; (2) California law does not govern t
Plan, but, even if it did, the Plalmes not violate it; and (3) theigeno “Master Plan Document.”
A.R. 297-98.

4. Plaintiff Dismisses Her Personal Injury Suit

Four months after the appeal denial, amate than one yeafter the accident,
plaintiff told HealthComp she would dismiss lparsonal injury lawsuit against the party that
caused her accident, eliminatingyahird-party liability issue.SeeA.R. 304 (dated Sept. 29,
2015). Thinking this dismissal would moatyaprior dispute about her alteration of the
subrogatioragreement, because third-party indemation was now irrelevant, plaintiff
demanded HealthComp “pay [her] outstandimgdical bills.” A.R. 304. Within days
HealthComp replied, explaining that becapkentiff refused to acknowledge the Plan’s
subrogation rights within one yeaf her accident, the Plamould not cover her requested
benefits, despite her personal injury lawslisimissal. A.R. 316-17 (dated Oct. 2, 2015).
Plaintiff’'s counsel immediatelwrote back confirming plaintifhad officially dismissed her
personal injury suit, requesting a payout fritva Plan, and explaing plaintiff was again

appealing HealthComp’s benefits denial.R. 318-20 (plaintiff's Oct. 6, 2015 letter to
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HealthComp); A.R. 321-23 (plaintiff's Oct. 8016 “Second Appeal”). Two months later,
HealthComp denied this second appealragnely. A.R. 442-43 (dated Dec. 8, 2015).

E. Plaintiff Files Instant Complaint

Plaintiff filed this suit on January 18, 2016, seeking plan benefits under 29 U
§ 1132(a)(1)(B) and attorneys’ fees and costs under 29 U.S.C. § 1132@p€Lyenerally
Compl. Plaintiff originally included a thdrclaim for failure to produce a “Master Plan
Document”; at hearing, she agd to drop this claim.

Plaintiff now moves for summary judgmerlaintiff Mot., ECF No. 23; Pl.’s
Mem., ECF No. 24. HealthComp and EskatopeBately opposed. HealthComp Opp’n, ECF
No. 31; Eskaton Opp’n, ECF No. 32. HealthCoamgl Eskaton also filed cross motions for
summary judgment. HealthComp Mot. & Mg ECF No. 25; Eskaton Mot., ECF No. 26;
Eskaton Mem., ECF No. 26-1. Plaintiff has opgmbboth defense motions. Opp’n to Eskaton|
ECF No. 29; Opp’n to HealthComp, ECF No. 30.
Il. STANDARD OF REVIEW

ERISA gives plan participants a privaight of action to ecover benefits under
29 U.S.C. § 1132(a)(1)(B). Because the statués thot specify the appropriate standard of
review, federal common law sujgs the governing authorityAbatie v. Alta Health & Life Ins.

Co,, 458 F.3d 955, 962 (9th Cir. 2006). The Supreme Court has only esactydclarified the

review standards in ERISA benefit denial caddsat 962 (citingrirestone Tire and Rubber Ca.

v. Bruch 489 U.S.101, 114-15 (1989)e novais the default review standaréirestone 489
U.S. at 115. But if the plan’s language unambigsly gives the admisirator or fiduciary
discretion to determine benefit eligibility or torstrue the plan’s termthe review standard is
abuse of discretionAbatie 458 F.3d at 963.

There is a clear grant of discretionary authority here: As noted above, the PI
expressly provides that “[t]nelan Administrator retains sole, full and final discretionary
authority to construe, applynd interpret the langga of this provision, to determine all
guestions of fact and law amg under this provision, and torathister the Plan’s subrogation

and reimbursement rights.” A.R. 55. Plaintibncedes as much, but argues (1) only Eskator
7
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not HealthComp, has this discretionary authoatyd (2) even if HealthComp has discretionar
authority, the abuse of discretion standsitduld not apply becaustealthComp committed
procedural errors throughoher claim denial proce$s.

A. HealthComp’s Discretionary Authority

Plaintiff contends Eskaton neithéglegated its discretionary power to
HealthComp nor appointed HealthComptfas Plan’s fiduciary. Pl.’s Mem. at 22But the Plan
and the administrative record shélgalthComp had discretionargdafiduciary authority to den
plaintiff's claim. The Plan expressly stateg Plan Administrator may “delegate [its]
discretionary authority to the Claims Administratgthout notice.” A.R. 55. HealthComp is tf
Claims Administrator. A.R. 70. Eskaton could delegate HealthComp discretionary author
without notifying plaintiff.

Even so, plaintiff had notice. Eskaton’saRlexpressly tells participants to file

e

claims with HealthComp who “will determineehough information has been submitted to engble

proper consideration of the claim.” A.R. 48. iFlanguage signals HeaComp’s discretionary

authority; it has discretion, as here, to determiregpidgper work necessary for a successful clgim.

Also, HealthComp’s continuowsrrespondence with plaintiff shows HealthComp, not Eskat
assessed and denied her clafhaintiff's direct appal to HealthComp ates without objection,
“[w]e were informed by your counsel, Robert Wedksq., that we are threct [plaintiff’s]
appeal to HealthComp'’s office.” A.R. 298skaton delegated discretionary authority to

HealthComp, and plaintiff knew about HealthComp’s role.

Plaintiff also argues HealthComp ladlkiscretionary power because HealthComp

is not a Plan fiduciary. Whether HealthComs@ fiduciary under the Plan depends on its

3 Plaintiff also argued in her briefsahCalifornia Insurance Code section 10110.6
invalidates the Plan’s discretionachause. Pl.’s Mot. at 20. Budt hearing, she conceded this
section applies only to discretionary authority pstms in life insurancer disability insurance
policies, not to group-funded health plans sucthasone here. The court thus does not addre
this argument.

* Except for the A. R., in instances in whi@ filing shows two page numbers, the cou
refers to the docket pagembers found at the top, rightind corner of each page.
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functions, not on its title. lHealthComp possesses fiduciaryeliftunctions and powers, it is a
fiduciary; an official designation is not required.R. 64 (defining a fiduciary as an entity with
“discretionary authority or r@®nsibility in the admirstration of the Plan”) Although the Plan
clarifies that simply paying claims accordinghe Plan’s rules does not transform HealthCon
into a fiduciary, A.R. 65, the record shows He&lomp did far more than that: HealthComp
decided what agreements and signatures plastféiim required, Health@ap denied plaintiff's
claim based on her form alteration, HealthCatepied plaintiff's appeals, and HealthComp
corresponded directly with plaintiff and her counsil short, HealthComp acted as a fiduciary
HealthComp had discretionary authority, ateblthComp exercisats authority here.

B. HealthComp'’s Alleged Procedural Violations

Plaintiff next contends #t even if the Plan gives HealthComp discretionary
power, HealthComp’s procedural errors werdlagrant the court shouleview HealthComp’s
decisionde novo

1. ERISA Suits: Benefits Action vsus Fiduciary Breach Action

Because plaintiff's position conflatesdvkinds of ERISA suits, the court must
clarify the difference. A plaintiff may sue undeRISA either to recover benefits she believes
were wrongly denied or to attack the hegtan’s compliance with its ERISA-mandated
fiduciary duties, but generally not botBee29 U.S.C. § 1132(a)(1)(B)benefits action),

§ 1132(a)(3) (breach of fiduciary duty)arity Corp. v. Howe516 U.S. 489, 510-16 (1996)
(noting plaintiff may bring a private ERISA t&an for breach of fiduciary duty only when §
1132(a)(1)(B) offers no other remedipyt see CIGNA Corp. v. Amara63 U.S. 421, 441 (2011

(permitting both an ERISA benefits claim aridim for contract reformation under ERISA’s

> Empowering individuals tbring a civil action to recover benefits due to him under t
terms of his plan, to enforce highits under the terms of the planieclarify his rights to future
benefits under the terms of thap|.]” 29 U.S.C. § 1132(a)(1)(B).

® Empowering “a participant, beneficiary, or fidaiy (A) to enjoin any act or practice
which violates any provision of this subchapteth@ terms of the plan, or (B) to obtain other
appropriate equitable relief (i) tedress such violations or (i enforce any provisions of this
subchapter or the terms of thlan[.]” 29 U.S.C. § 1132(a)(3).

N
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catch-all provision because contract refaiiorais not available in benefits actiolpyle v.
Liberty Mut. Ret. Ben. Plai823 F.3d 948, 960-62 (9th Cir. 2016) (interpretirmgaraas
restricting fiduciary breach claims to casesvehrequested remedy is unavailable in benefits
action),as amended on denial of reh’'g and reh’g en bgkey. 18, 2016).

Here, plaintiff asserts onlylzenefits claim; she filedo breach of fiduciary duty
claim. Compl. 11 26-35. Yet her briefing atta¢ke Plan’s compliance with ERISA’s disclost
requirements. This argument supports a breadidwdiary duty claim, not a benefits clainkee,
e.g, Pl.’'s Mem. at 24 (“HealthComp'slaim denial is subject tde novareview because the isst
.. . iIs whether the [the Plan] complied with statutory disclosure requiterf)enthe distinction

matters. Courts review breach of fiduciary duty clatlmsiovdbecause they require independs

ire

e

ent

assessment of the plan’s compliance with ERIS#sslosure requirements; courts review a plan

administrator’s discretionary benefits denial for abuse of discrefibatie 458 F.3d at 971. At
hearing, plaintiff conceded the conflation and rextee leave to add a breach of fiduciary duty
claim, which defendants opposed.

The court denies plaintiff's request. Finskaintiff offers no justification for her
delayed request: The parties have now compkaibedtantial discovery)lgarties have cross-
moved for summary judgment. Second, as notede, the legal proprietyf seeking recovery
on both benefits and fiduciary duty breachmisiunder ERISA is doubtful under the fact patte
of this case.Moyle 823 F.3d at 960-62.

2. Alleged Procedural Errors

Plaintiff's reference to procedural errors still has some relevance in this beng
action. Although plan administrators have witigcretion to deny beefits claims, ERISA
mandates minimum notice and reporting requireme®&e29 U.S.C. § 1021(a) (disclosure to
plan participants)d. 8 1021(b) (reporting requirements); 8 1133 (claims procedureg],

8 2560.503-1 (same). If flagrant enough, procaldoboncompliance with these requirements ¢
remove the administrator’s decision from deferenti@dmovoreview. See Abatie458 F.3d at
971. This is because courts defer to decistog if the administratoexercises discretion the

plan contractually confers: “[A]n admintstor cannot contraeround the procedural
10

=

n

pfits

an




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

requirements of ERISA” so decisions that flthiese mandates fall outside an administrator's

discretionary authorityld. at 971-72 (citing-irestone 489 U.S. at 111).

For a procedural error to rise to the lepkhltering the standard of review, it must

be more than a mere “irregularity”; the erroust have substantively harmed the claimaahtat

971; Gatti v. Reliance Std. Life Ing415 F.3d 978, 985 (9th Cir. 2008)ERISA procedural

violations] do not alter #¢nstandard of review unless those violas are so flagrant as to alter the

substantive relationship between the emplayet employee, thereby causing the beneficiary
substantive harm.”gee also Robinson v. Aetna Life Ins.,@d3 F.3d 389, 392-93 (5th Cir.
2006) (applying “substantial compliance” standardlteged ERISA procedural violations).
More minor procedural mishaps are mer#actored into the calculus of whether the
administrator abuseits discretion.” Abatie 458 F.3cat 959;see also Anderson v. Suburban
Teamsters of N. Ill. Pension Fund Bd. of T888 F.3d 641, 647-48 (9th Cir. 2009) (applying
abuse of discretion standarceemthough same body decided thidahdenial and its appeal
because although a clear error, there wereuholesale and flagrant violations” of ERISA
procedures or any “utter disregard of thmelerlying purpose of thea[.]”) (citation and
guotation marks omitted).

Two Ninth Circuit cases illustrate procedural flagrancies warragengovo

review. InBlau v. Del Monte Corp.748 F.2d 1348, 1353 (9th Cir. 1984), the plan administrator

“failed to comply with virtually every applable mandate of ERISA” when it hid the policy

details from the employees, offered them no clgnegedure and provided them with no relevant

plan information.Gatti, 415 F.3d at 984-85 (citinglau, 748 F.2d at 135&brogated on other
grounds as recognized by DytrtMountain State Tel. & Tel. C®21 F.2d 889, 894 n.4 (9th C
1990)(applyingde novareview where the administratkept the policy details secretlhe
Ninth Circuit citesBlau as the quintessential exampleaodlecision unworthy of deferential
review. Id. Likewise, inJebian v. Hewlett-Packard Co. Enfenefits Org. Income Prot. Plan

349 F.3d 1098, 1107 (9th Cir. 2003), the court deeme@ithicedural errors sufficiently flagran

=

given the claims administrate prolonged “radio silencejts delayed request for more
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information coming just one day before the deadlamel its denial of Jeln’s claim because he
could not gather this information the excessively short time availablel.
But in many cases the procedural erroesrast so flagrant. Courts defer to thes

decisions, provided the adnsiiators “engaged in an ongoing, good faith exchange of

information” with the claimantAbatie 458 F.3d at 972 (citation and quotation marks omitted);

Jebian 349 F.3d at 1107 (“[ljJnconsequential violatiamfdhe deadlines . . . would not entitle th
claimant tode novoreview . . . in the context of amgoing, good faith exchange of informatiot
between the administrator and the claimiaigtitations and quotation marks omitted).

Here, plaintiff cites several alleged procedural calamities in her claim proces
as discussed below, not one appfes those deemed flagranBlau or Jebian Rather, the
administrative record showsealthComp “engaged in amgoing, good faith exchange of
information” with plaintiff, explained its desions at each step and gave plaintiff multiple
chances to resubmit required paperwork ancabiper benefits denial. From September 201
through December 2015 plaintiff and HealthCoaxghanged more than twenty-five letteBee
A.R. 124-25, 134-36, 146-47, 158-60, 161-63, 171, 264-65, 266-68, 271, 276-78, 279-81,
292, 293-94, 297-98, 301-03, 304, 305, 306-14, 315, 316-17, 318-20, 321-39, 440-41, 442
As discussed next, each procedural irregulargynpiff cites was ultimately inconsequential.

a) Ex Parte Communications with Plaintiff

Plaintiff argues HealthComp violated pexlural safeguards when it wrote direc
to her instead of her attorney on OctoberZt?,4 and again on December 3, 2014. Pl.’s Mot
16 (citing 29 C.F.R. § 2560.503-1 (b)(4)’'s dweltion that a plan’procedures are only
reasonable if they do not preckudn authorized representative from acting on a claimant’s
behalf).

This direct contact is a procedural err@aintiff's attorney told HealthComp he
was representing plaintiff, so HealthComp skicggnd all related corqgsndence to his office.
A.R. 124 (letter dated Sep. 29, 2014). Yet HealthCtatgy sent two denidétters directly to
plaintiff. A.R. 144-45 (dated Oct. 22, 2014);/A.264-65 (dated Dec. 3, 2014). Plaintiff did n
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know HealthComp sent these denials only to &ed, plaintiff's attorney says he knew nothing
about them. Pl’s Mem. at 17.

But this procedural misstep did not substay harm plaintiff. Within weeks of
the second ex parte communication, HealthCompsadwvplaintiff's attorneyhat the accident
guestionnaire was a prerequiditeplaintiff’'s claim; explaned why plaintiff's handwritten
alterations to the questionnaire violated the Blaanditions precedent to coverage; detailed v
it denied plaintiff's claim; and reiterated the 188y appeal deadline. A.R. 271 (HealthComp
letter dated Dec. 24, 2014). Plaintifteunsel responded, acknowledging plaintiff's
guestionnaire alteration, attankithe questionnaire’sdality, and explaining plaintiff would not

re-submit an unaltered version. A.R. 279. Thisl&tstr establishes plaintiff's counsel receive

HealthComp’s December 24, 2014 letter and knew ghlairitiff’'s benefits denial and the basis

for it, despite not receiving theitial denial letters.

In sum, HealthComp’s ongoing, good-faitmamunication with plaintiff's counse
throughout the remaining steps in the claimd appeal process remedied these two initial
procedural errors.

b) Allegedly Unclear Claim Denials

Plaintiff next argues HealthComp didt properly explain why it denied her
benefits. Pl.’s Mem. at 17. She cites 29 C.F.R. § 2560.503-1 (gytiiph requires all benefits

determinations be clearly written so the clamtnean understand them, eapl the specific reason

for denial, reference the specifplan provision upon which themial is based, describe any

missing information and explain why the infeation is necessary. Plaintiff argues

" Mandatingthat the plan “provide a claimant witttitten or electronic notification of an
adverse benefit determination . . . set[ingttipin a manner calculatg¢o be understood by the

claimant— (i) The specific reason or reasons feratlverse determination; (ii) Reference to the

specific plan provisions on whicheldetermination is based; (i#) description of any additiona
material or information necessary for the claintanperfect the claimrad an explanation of why
such material or information is necessary; (iv) A description of the plan's review procedureg
the time limits applicable to sugitocedures, including a statementlad claimant's right to brin
a civil action under section 502(a) of the Adtdwing an adverse benefit determination on
review; . ...” 29 C.F.R. § 2560.503-1(g)(1).
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HealthComp’s denial letters botched each resqnent. Pl.’'s Mem. at 17. She argues, althoug
HealthComp ultimately denied her for refusing to sign a subrogation agreement, the initial
letters ambiguously cited Code 70 which meanguested information not received” as the ba
for denial. A.R. 144-45, 266-Gitial denial letters); A.R316, 442—-43 (final post-appeal lettéd
explaining benefits denial). 8lalso contends thenial letters did noexplain why the missing
information was necessary.

The record consistently shows HealthCodemied plaintiff's claim because the
accident questionnaire was eithessing or altered. HealthComp’s first letter asked plaintiff
promptly submit the accident questionnaire ackihowledge the subroan rights, citing both
as conditions precedent to coverage. A.R. 134in#f waited more than two-and-a-half mont
to respond to this request. A.R. 266-68. MealeyRkealthComp denied two benefits request
related to plaintiff's accident based on thessmg accident questionnaire, which triggered the

denial based on Code 70’s “requested infdiromanot received.” A.R. 146, 264 (Oct. 22 and
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Dec. 3, 2014 denials). When HealthComp initiallpide these requests, it did not know pIaianf

would later alter the Plan’sibrogation rights; the dgrdenials hinged exclusively on the missi
guestionnaireld. The “messages” section in botktées explained “a new claim may be
considered once accident information is receivedlR. 147, 265. Both letters also outlined th
180-day appeal deadlinéd.

HealthComp’s denial letters weckear, timely and ERISA-compliant
HealthComp’s ongoing, good-faith communication wathintiff’'s counsel throughout the denig
process remedied any potential, minor procedural errors along the way. Plaintiff's qualms
the claim denials do not attéhe review standard.

C) Allegedly Biased Appeal Process

Plaintiff also argues her appeals prsxtacked independence because the san
person single-handedly denied her claim andébalting appeals. Pl.’'s Mem. at 18. ERISA
declares that a benefits denialtigav is not full and fair if the sae individual that initially deniec
the claim decides the appeal or if that peissnbordinate deciddke appeal. 29 U.S.C.

§ 2560.503-1 (h)(3)(ii). Plaintiff takes the positithat Rob Weeks, HealthComp’s attorney,
14
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issued her two initial benefits dials and also decided the apseail those two denials. Pl.’s
Mem. at 19 (citing Dec. 24, 2014 denial andAgsil 24, 2015 appeal; Oct. 2, 2015 denial and
Dec. 8, 2015 appeal).

Plaintiff's qualms lack support. Plaintiff submits no evidence that Mr. Weeks
made the initial October 22, 2014 and Decemb@034 benefit denials from which this case
derives. The record shows only that, aslth€omp’s legal counsel, he initially corresponded
with plaintiff and plaintiff's counsl about what was required tolsnit a claim, and that he late
decided the resulting appeals, alshigcapacity as HealthComp’s couns8keeA.R. 297-98,
442-43. That Mr. Weeks wrote to plaintiffsunsel on December 24, 2014, stating he receiy
the accident questionnaire angkining its inadequacy does nnotlicate he was involved at
both relevant “levels,” Because tHatter was not a benefit denlatter; it simply verified that
coverage had already been denied until pfare-submitted an unaltered questionnaire.

The record does not show who issued the October 22 and December 3, 201
denials. While Rhoda Renovato, who worked ilmss and prevention and recovery division,
handling plaintiff's claims in October 201dgeeA.R. 134-36, 161-63 (Renovato’s Oct., 2014
letters to plaintiff's coundg plaintiff cites no evidencRob Weeks was Ms. Renovato’s
subordinate such that his hamdjiof an appeal would be pibkied. Plaintiff's arguments
pertaining to the independence of the appealsgsshe was accorded does not alter the rev
standard.

d) Plaintiff’'s Second Appeal Denial

Plaintiff argues HealthComp and Estatviolated procedural safeguards by
denying her second appeal as untimely. Pl.’snMat 29. She cites ERISA’s rule that time
limitations should toll whilesecond appeals are pendird. at 30 (citing 29 C.F.R
8 2560.503-1(c)(3)(ii)). She alsaults Eskaton for denying happeal belatedly, and for only
telling her about its reviewafter-the-fact, which precluded her from submitting supporting
evidence.ld.

Here again, plaintiff has ngahown procedural errors flagrant or harmful enoug

alter the review standard. First, plaintiff incorfganterprets the Plan as offering two levels o
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appeal when it does not. As plaintiff seeglgalthComp “invited [her] to engage in a second
level of appeal [when it] advisfl her] that her appeal of Ap21, 2015, was denied and that she
had 180 days to appeal the adverse determinationd].at 29. But the Plan provides only one
level of appeal.SeeA.R. 51. HealthComp’s purportedvitation merely reiterated the

boilerplate, 180-day appedéadline for benefit denials;did not extend yet another 180-day
deadline for challenging her appeahnial. Moreover, the languagéthe letter does not invite

plaintiff to appeal again. Ragh the relevant portion states:

Please be advised that as of this date, your client’'s appeal is denied
and benefits remain unavailablmtil such time as the condition
precedent is met. Please also be setlithat the deadline to file any
appeals is 180 days from thdate of the adverse benefit
determination, and all claims must be submitted within one-year of
the date of service. Any clainw appeals receed beyond those
deadlines cannot be considereal] anust be denied under the terms

of the Plan.

A.R. 298.
Second, even if permitted under the Plaaimiff's second appeal did not raise
legitimate grounds to reconsidenrlotaim. Nevertheless, Health@p contends it reconsidered

plaintiff’'s claim and denied it, again becauseipliff never signed the subrogation agreement

A.R. 442-45. The Plan’s one-year period for submitting the requisite paperwork had lapsed, so

plaintiff could no longer try t@ure or supplement her alai Though plaintiff argues the
subrogation agreement became irrelevant aftedsineissed her third-party lawsuit, Pl.’'s Mem|
at 20-21, HealthComp’s counsel explainedesring that the subrogation agreement remainsja
precondition any time third partiesuse an injury, even when thaseno third-party lawsuit.
Lastly, even if plaintiff’s third-party lawsudismissal had mooted the subrogation dispute, she
told HealthComp about the disra@ after the one-year mark. By then, her claim was already
untimely under the Plan and she could not retrealy revive it. A.R. 321-23. Thus, even if
plaintiff’'s second self-styled appeal wdaed, HealthComp committed no substantive
procedural violationé its denial.
The same is not true for Eskatofihe first time Eskaton mentioned its

involvement in plaintiff's clairreview process was in a let@ated two months after plaintiff

16
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filed this lawsuit. A.R. 444-45 (Eskaton lettetethMar. 28, 2016). Est@n characterizes this
letter as an after-the-fact natihtion that merely “confirmsdut of an “abundance of caution,”
that it independently reviewed and deniedptiff's “appeals” on October 23, 2015. Eskaton
Opp’n at 6: Eskaton Mem. at 1@s the plural term “appeals” sugge, Eskaton’s letter signals
assessed both of plaintiff's appeals, yet bbiter, dated only weelafter plaintiff's second
appeal, and more than six months after her djpgteal, appears to have been triggered only b
second appeal. The record otherwise does ot &skaton was ever involved in the earlier
appeals process, or that Eskatoscltised its involvement at any stadits letter thus highlights
potentially serious procedurairor: Plaintiff was given naotice of or chance to submit
supporting documents for Eskatonfgparent independent review.

Eskaton’s error, however, ultimately caused no substantive harm: Plaintiff wq
entitled to a second appeal because the Planmbbestually provide for one. Even if she had
been so entitled, HealthComp properly reviewwad denied her appeal. Nothing in the record
indicates Eskaton ever directed or oversaw HealthComp’s refiplaintiff’s first or second
appeal. Eskaton’s interjectionité views at the end of the m®ss thus did not interfere with
plaintiff's procedural rights. Rintiff in fact objects to the eot's consideration of Eskaton’s
March 28, 2016 letter, or its purported involvement. Plaintiff's objection to including the le
the administrative record is GRANTELReeECF No. 36 at 3 (noting, ith a typographical error
plaintiff’'s objection);supraSection I.B. at 2 n.2 (this coustexplanation of the typographical
error).

Omitting the letter from the record does not affect or discredit HealthComp’s
independent denial of plaintif’'second appeal. Plaintiff’sguments pertaining to her second
appeal thus do not attéhe review standard.

e) Clarity and Notice of the Plan’s Deadlines

Lastly, plaintiff argues the Plan’s tilges and procedures are unclear, which
violates ERISA’s clarity rquirement. Pl.’s Mem. at 19-20 (citing 29 U.S.C. § 2560.503-1
(9)(1)(iv)). Even if plaintiff's @onfusion is genuine, the adminigiva record reveals consistent

clear procedures and timelines. As noted aboeelPthn states claims must be filed “within 36
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days of the date of service,” defined as 36sdaom the date doctotseated plaintiff and
ambulances rescued her, A.R. 48; here thstlva same day as her June 1, 2014 accident. T
Plan also says “[tlhe Claims Administratweill determine if enough information has been
submitted to enable proper consideration of the claim if not more information may be requ
from the claimant.” A.R. 48. For a post-seevidaim, a claim for reimbursement after alread
receiving treatment, the Plan explains the adstriafor must typically accept or deny a claim 1
more than 30 days after it is filed, with a 15-@ayension if more infor@tion is needed. A.R.
50. A claimant must respond to a request for more information within 45 days and must a
adverse benefits decisions within 180 days. A.R. 50-51.

The Plan’s procedure is clear, and pldirdomplied with many of its timetables.
Indeed, she timely appealed the adverse beteterminations, a sign she was not confused.

A.R. 293-94 (appeal dated April 21, 2015, withB0 days of both the Oct. 22, 2014 and Dec.

he
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2014 denial letters); A.R. 297-98 (denial of appe#ibased on untimeliness). HealthComp also

repeatedly told plaintiff the prise reason for each denial, him/ix it, and the timetable to
appeal it. For instance, HealthComp told i if she acknowledged the subrogation rights
re-submitting an unaltered questionnaire withipear of her accident, HealthComp could
reconsider her claim. A.R. 278he never did. A.R. 316-17, 444-45.

Because not one of plaintiff'alleged procedural errassflagrant enough to alter
the standard of review, thewrt reviews HealthComp’s deaisis for abuse of discretion.

1. ABUSE OF DISCRETION REVIEW

A. Legal Standard

“The test for abuse of discretion . . . isetirer [the court is] left with a definite
and firm conviction that a mistake has been committ&ilomaa v. Honda Long Term
Disability Plan 642 F.3d 666, 676 (9th Cir. 2011) (citation and quotation marks omitted). *“
ERISA administrator abuses dsscretion only if it (1) renders a decision without explanation
(2) construes provisions of the plan in a way tuwatflicts with the plain language of the plan, ¢
(3) relies on clearly errones findings of fact."Boyd v. Bert Bell/Pete Rozelle NFL Players R

Plan, 410 F.3d 1173, 1178 (9th Cir. 2005) (citations omittédhere parties’ plan interpretatio
18
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differ, the court need not discern “whose intetgtien . . . is most persuasive, but whether the
[administrator’s] interpretation is unreasonabl€anseco v. Constr. Laborers Pension Tr. for
Cal., 93 F.3d 600, 606 (9th Cir. 1996) (citatiamdaguotation marks omitted). Reasonablenes
turns on whether the decision is “(1) illogicé) implausible, or (3) without support in
inferences that may be drawn from the facts in the rec@dldbmaa642 F.3d at 67€citation
and quotation marks omitted). This query begwith the plan’s language and ends with the
administrative recordDay v. AT & T Disability Income Pla98 F.3d 10911096 (9th Cir.
2012)(“We begin with the releva portions of the Plan”Banuelos v. Constr. Laborers’ Tr.
Funds 382 F.3d 897, 904 (9th Cir. 2004) (“[G]eneral rjig that a district court may not hear
evidence outside the admstrative record[.]”).

Under an abuse of discretioeview, a court “may not merely substitute [its] vie
for that of the fact finder."Salomaa 642 F.3d at 676 (citation omitted). But an administrator
with a conflict of interestay warrant less deferenc8ee MetLife Ins. Co. v. Glersb4 U.S.
105, 112 (2008) (explaining courts may defer lesstaciary that denies@aim if the fiduciary
is the same entity funding the dedibenefits becausesticonflict of interesis inherent). Here,
plaintiff contends HealthComp hasconflict of interest that justifies diminished deference. T,
court disagrees. Eskaton funds the Plan, yet HealthComp denied plaintiff's claim and her
appeals. A.R. 67, 70 (Eskaton funds Plan); A.R. 48, 56, 64 (HealthComp denied claim).
HealthComp is an independent claims admintistrevith no connection t&skaton or apparent
economic interest in denying a claim. Blanflict impedes the court’s deference to
HealthComp’s decisions.

B. Discussion

Whether HealthComp’s decision to deny plaintiff benefits survives an abuse
discretion review depends on hdogical, well-reasoned andigportable the decision is.
Boyd 410 F.3d at 1178.

The Plan’s subrogation rights are triggeragt time a third party contributes to tl
injuries from which a plaintiff’'s claim derivegzrom the outset, plaintiff's case implicated the

Plan’s subrogation rights preron. Under the Plan, acknowl@ng the subrogation rights and
19
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sending all paperwork needed to advancedahggts are express “conditions precedent to
coverage.” A.R. 56 (“the Plan shall have obligation whatsoevéo pay medical . . .

benefits . . . if a Covered Person refuses to aadpavith the Plan’s . . . Subrogation rights or
refuses to execute and deliver such paperseaBl#n may require in furtherance of its . . .
Subrogation rights”)see also id(*when a right of Recovery exists, the Covered Person will
execute and deliver all requiredstruments and papers as welldasng whatever else is neede
to secure the Plan’s right of Subrogatioraandition to having the Plan make paymentdri)
other words, if a claimamoes not acknowledge the Plasisrogation rights, then the
administrator may deny her claim.

Here, plaintiff initially waited months teubmit the questionnaire containing the
subrogation acknowledgement. Having expressjy@sted plaintiff compte the questionnaire
and identified its submission as a “conditimecedent to coverage,” A.R. 134 (HealthComp
letter dated Oct. 10, 2014), HealthComp denieddlaoms while awaiting this crucial documen
A.R. 146-47 (Oct. 22, 2014 denial); A.R. 264-65 (Dec. 3, 2014 denial). Plaintiff later faxed

HealthComp the questionnaire, but crossed out the subrogationseghitsn and hand wrote

“Employee will follow the law.” A.R. 268. Heal@omp determined this handwritten alteration

precluded satisfaction of a condition precedemiicerage. A.R. 271. Plaintiff never filed an
unaltered subrogation agreement; éast, she contested the agreement’s legality generally a
status as a condition precedent. Afterdhe-year, post-accidefiling deadline passed,
HealthComp deemed plaintiff’'s claim untimely and declared her case closed.

The parties dispute whether it was dise of discretion to deny coverage base
on a missing subrogation agreement. Thetdabus must decide whether HealthComp
reasonably interpreted the Plan as requiringagreement. Plairftiargues the court should
follow a Sixth Circuit case that found the deniabehefits arbitrary where, as here, the denia
was based on a missing subrogation agreengsePl.’s Mem. at 28-29 (citinghelby Cty.
Health Care Corp. v. S. Council afdus. Workers Health & Welfare Tr. FurD3 F.3d 926,
934 (6th Cir. 2000)). Ishelby the claimant submitted bills within the plan’s time limit, but th

administrator denied the claim because Bhelubmitted a subrogation agreement after the
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one-year filing deadlineld. at 929-30. The court found the dararbitrary: The plan language
did not say a subrogation agreement was “necessditg a claim” or that “benefits may be
denied altogether” for not submitting one; the plan merely said claimants must “submit a s
copy of a Subrogation Agreement . . . as pafrodf of loss for a claim involving a third party
action.” Id. at 934. The only consequence to a claitfar not providing a signed subrogation
agreement was that payment “may be” delayétnary be” disallowed for inadequate proof of
loss. Id. The court thus found the bensfdenial was not rationallyased in the language of th
plan in the caseld. at 935.

Here, unlike inShelbythe Plan expressly identifi@sclaimant’s cooperation with
the Plan’s subrogation rights, and a claimasiibmission of requestadformation regarding
those rights, a “condition precedent to coverageR. 271, 298 (explaining gintiff must satisfyj
condition precedent by acknowledging subrogation righttsin one year of date of service).
This distinction is critical: Th&helbycourt found the benefits den@lbitrary where the plan di
not say a subrogation agreementrigzessary to file a claim atight benefits may be denied
altogether.” Shelby 203 F.3d at 935. Because the Plan here expressly conditions benefits
payment on a claimant’s acknowledgment of sultrogaights, and because plaintiff unilatera
deleted acknowledgment language from the subrogagogement, then contested its legality
refused to submit an unaltered agreement, HEaltip’s decision to deny coverage is support
by the Plan terms.

In sum, HealthComp’s benefits determtilons were transparent, reasonable an
rationally tied to the Plan’s language. #dugh the record reflects a few procedural
irregularities, HealthComp hekh ongoing, good-faith dialoguettvplaintiff and so did not
abuse its discretion. The couretbfore finds for HealthComp alitskaton on plaintiff's benefit
claim.

V. ATTORNEYS' FEES

The parties also cross-move for suamgnjudgment on plaintiff's claim for
attorneys’ fees and costs under 29 U.S.C. 8§ 1133(g){d succeed on this claim, plaintiff mus

show some degree sficcess on the merit&imonia v. Glendale Nissdnfiniti Disability Plan,
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608 F.3d 1118, 1120 (9th Cir. 2016)ummell v. Rykoft634 F.2d 446, 452-53 (9th Cir. 1980).
plaintiff makes this initial showag, the court goes on to considime factors, including the
degree of the opposing party’slgability, the opposing party'ability to pay, the deterrence
value of a fee award, the impact plaintiff's casmild have on ERISA plan beneficiaries as a
whole, and the relative meritg the parties’ positionsHummell v. Rykofi634 F.2d 446, 452-53
(9th Cir. 1980).

Here, as analyzed above, plaintiff has stedwn some degree of success on the
merits. Plaintiff characterizes her suit as meitosi because it “arises from the [P]lan’s flagra
non-compliance with ERISA notice and disclostequirements.” Pl.’'s Mem. at 31. Yet she

conceded at hearing the vehiclevindicate such notice and discloswiolations is a breach of

fiduciary duty action, not the ERASbenefits action she pled. Th#egations are thus irrelevant

to gauging her success here. Although Health@s procedural indicretions required the
court’s consideration, they ultimately provedonsequential because HealthComp held an
ongoing, good-faith dialogue with plaintiff. Plaintiff mt entitled to attorneys’ fees, so the co
finds for defendants on this claimilthough 29 U.S.C. § 1132(g)(brovides for reciprocal fee
awards, defendants have neithequested nor analyzed their rightssuch fees. In any event,
plaintiff's position does not appear to reflect fliwpor bad faith such that fees to the defens
would be warranted.

V. CONCLUSION

The court GRANTS in full Eskaton’snd HealthComp’s summary judgment
motions and DENIES plairitis summary judgment motion.
This resolves ECF Nos. 23, 25, 26.
IT IS SO ORDERED.
DATED: October 26, 2017.

TATES DISTRICT JUDGE

22

nt

urt

[1°)




