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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | THOMAS HUTCHINSON, No. 2:16-cv-0114 KIM AC P
12 Plaintiff,
13 V. ORDER
14 | J. INFANTE,
15 Defendant.
16
17 Plaintiff, a state prisoner proceeding prosseks relief pursuant to 42 U.S.C. § 1983 and
18 | has requested leave to proceed in forma pasipersuant to 28 U.S.C. § 1915. This proceeding
19 | was referred to this court by Local R@62 pursuant to 28 U.S.C. § 636(b)(1).
20 l. Application to Proceed In Forma Pauperis
21 Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.|8
22 | 1915(a). ECF No. 2. Accordingly, the requespttoceed in forma pauperis will be granted.
23 Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.| 88§
24 | 1914(a), 1915(b)(1). By this order, plaintiff will be assessed an initial partial filing fee in
25 | accordance with the provisions of 28 U.S.C. 8§ 191(%fb By separate order, the court will direct
26 | the appropriate agency to colléle initial partiaffiling fee from plaintiff's trust account and
27 | forward it to the Clerk of the Court. Thereaftelgintiff will be obligated for monthly payments
28 | of twenty percent of the preceding month’s income creditedaiatgf’s prison trust account.
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These payments will be forwarded by the appaipragency to the Clerk of the Court each tin

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

[l. Statutory Screening of Prisoner Complaints

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are
“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel
monetary relief from a defendant who is immdreen such relief. 28 U.S.C. § 1915A(b)(1), (2

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss [in formaygeris] claims which are based on indisputab

meritless legal theories or whose factual coinbdes are clearly baseless.” Jackson v. Arizona

885 F.2d 639, 640 (9th Cir. 1989) (citation and intecpadtations omitted), superseded by sta

on other grounds as stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir._2000); Neitzk

U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual basis. Id.

“Federal Rule of Civil Procedure 8(a)(2) reeps only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitzon of the elements of a causeaafion;” it must contain factual
allegations sufficient “to raise a right to relafove the speculative level.”_Id. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] a legally cognliealght of action.” _d. (alteration in original)
(quoting 5 Charles Alan Wright & ArthuR. Miller, Federal Practice and Proced§re216 (3d
ed. 2004)).
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“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cli

relief that is plausible on its face.” Agfudt v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp., 550 U.S. at 570). “A claim has fagéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.”_1d. (citing Bell Atl. Cpr, 550 U.S. at 556). In reviewing a complaint
under this standard, the court must accept adhruallegations of tncomplaint in question,

Hosp. Bldg. Co. v. Rex Hosp. Trs., 425 U.S. 738, (3406), as well as construe the pleading

the light most favorable to th®aintiff and resolve all doubts the plaintiff's favor, Jenkins v.
McKeithen, 395 U.S. 411, 421 (1969).
II. Complaint

Plaintiff alleges that defendant Infant@hated his Eighth Amendment rights by filing a
false rules violation report against him, diag him with manslaughter. ECF No. 1 at 3.
Plaintiff states that the defenteknew plaintiff was innocergnd the false report resulted in
mental stress as well as loss of privileges, constituting cruel and unusual punishment in vi
of the Eighth Amendment._Id.

V. Failure to State a Claim

“Prison officials have a duty to ensure thasoners are provided adequate shelter, fog

clothing, sanitation, medical care, and perssa&ty.” Johnson v. Lewis, 217 F.3d 726, 731

Cir. 2000) (citations omitted). However, “[n]oteay injury that a priscgr sustains while in

prison represents a constitutional viadati’ Morgan v. Morgensen, 465 F.3d 1041, 1045 (9th

Cir. 2006). Rather, to maintain an Eighth Ardenent claim, a prisoner must show that prisor
officials were deliberately indifferend a substantial risk of harta his health or safety. Id.
“Not every governmental action affting the interests or well-lmgj of a prisoner is subject to

Eighth Amendment scrutiny.” Whitley v. Alber475 U.S. 312, 319 (1986). To establish crug

and unusual punishment in violation of thgligh Amendment, a prisoner must demonstrate

“unnecessary and wanton infliction of pain.” (ditation and internal quotation marks omitted).

Here, plaintiff alleges that defendant knowingly filed a faldes violation report agains

him, resulting in a loss of privileges and mente¢st. ECF No. 1 at 3. However, “[t]he issua
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of Rules Violation Reports, even if false, do®t rise to the levef cruel and unusual

punishment.”_Cauthen v. Rivera, Nol12:cv-01747 LJO DLB PC, 2013 WL 1820260, at *10

2013 U.S. Dist. LEXIS 62472, at *24 (E.D. CAbpril 30, 2013) (citing Uribe v. Taylor, No.

2:10-cv-02615-DAD-P, 2012 WL 4953176, at, 2012 U.S. Dist. LEXIS 148229, at *20-22
(E.D. Cal. Oct. 12, 2012); Jones v. Praiw, 2:10-cv-01381 JAM KJIN P, 2012 WL 1979225,
*2,2012 U.S. Dist. LEXIS 76486, at *5-6 (E.D. Caiine 1, 2012) (“[P]laintiff cannot state a

cognizable Eighth Amendment violation based omléygation that defendants issued a false

at

rules violation against plaintiff.”); Lagz v. Celaya, No. C 06-5071 TEH (PR), 2008 WL 205256,

at *5, 2008 U.S. Dist. LEXIS 8898, at *12 (N.D.IC2008) (“A prisoner has no constitutionally
guaranteed immunity from being falsely or wrongly accused of conduct which may result i
deprivation of a protected liberigterest.”)). Plaintiff is ther@ire unable to state a cognizable
Eighth Amendment claim and the claim will be dismissed.

However, while plaintiff's allegationsannot support a claim under the Eighth
Amendment, inmates do have a right to be free from the filing of false disciplinary charges

retaliation for the exercise abnstitutionally protected rights/Vatison v. Carter, 668 F.3d 110

1115 (9th Cir. 2012); Pratt v. Rowland, 65 F&2, 806 (9th Cir. 1995). Allegations of

retaliation against a prisoner’'sr§i Amendment rights to speechtorpetition the government

may support a section 1983 claim. Rizzo vwBan, 778 F.2d 527, 531-32 (9th Cir. 1985); Pr
65 F.3d at 806.

Within the prison context, a viable claim of First Amendment
retaliation entails five basic elenten(1) An assertion that a state
actor took some adverse action against an inmate (2) because of (3)
that prisoner’s protected conduend that such action (4) chilled

the inmate’s exercise of his First Amendment rights, and (5) the
action did not reasonably advarec&egitimate correctional goal.

Rhodes v. Robinson, 408 F.3d 559, 567-68 (9th Cir. 2(066)note and citations omitted). It ig

not clear from the complaint why Infante fllg charged plaintiff \vth manslaughter, but
plaintiff's claim that Infante wrote him up despknowing that he wasnocent of the charges
indicates that an impermissible purpose, suatetdiation, may have mivated Infante in his

actions. Since there may be additional facks phaintiff has not allged that could support a
4
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cognizable claim, plaintiff will be givean opportunity to amend the complaint.

V. Leave to Amend

If plaintiff chooses to file a first amendeomplaint, he must demonstrate how the
conditions about which he complains resulted oteprivation of his constitutional rights. Rizz

v. Goode, 423 U.S. 362, 370-71 (1976). Also, themaint must allege in specific terms how

O

each named defendant is involved. Arnoldthwl Bus. Machs. Corp., 637 F.2d 1350, 1355 (9

h

Cir. 1981). There can be no liability under 42 \€.8 1983 unless there is some affirmative ljnk

or connection between a defendant’s actionsthealaimed deprivation. 1d.; Johnson v. Duffy

588 F.2d 740, 743 (9th Cir. 1978). Furthermore, ‘fjuj@ and conclusory allegations of officia

participation in civil rights wolations are not sufficient.” &y v. Bd. of Regents, 673 F.2d 266,

268 (9th Cir. 1982) (citations omitted).

Plaintiff is also informed that the courtro®ot refer to a prior ple@t in order to make
his first amended complaint complete. LocaléR220 requires that an amended complaint be
complete in itself without reference to any prior pleading. This is because, as a general ru

amended complaint supersedes the originadptaint. Loux v. Rhay, 375 F.2d 55, 57 (9th Cir

le, an

1967), overruled in part by Lacey v. Maricdpaunty, 693 F.3d 896, 929 (9th Cir. 2012) (claims

dismissed with prejudice and Wwaut leave to amend do not haweebe re-pled in subsequent

amended complaint to preserve appeal). Once plaintiff files a first amended complaint, the

original complaint no longer sges any function in the case. Therefore, in an amended
complaint, as in an original complaint, each claim and the involvement of each defendant
sufficiently alleged.

VI. Plaintiff's Address

Plaintiff's address of record shows that henxsarcerated at th@alifornia State Prison-

Corcoran. However, the Inmate Locator wiheperated by the California Department of

Corrections and Rehabilitation imdites that plaintiffs currently housed at Valley State Prison.

See Fed. R. Evid. 201 (court may take judinmtice of facts that are capable of accurate

determination by sources whose accuracy cannot reasonably be questioned); City of Saus

O’Neill, 386 F.3d 1186, 1224 n.2 (9th Cir. 2004) (“Weyntake judicial notice of a record of a
5

\Y

must t

salito \




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

state agency not subject to reasonable disputéhe Clerk of the Court will therefore be
directed to serve plaintiff at dohis address of record and atile¢qp State Prisonrad plaintiff will
be required to notify the cauof his current address.
VII.  Summary
Your request to proceed in forma pauperis is granted.

The complaint is dismissed with leave toeard because the facts you have alleged ar

e not

enough to state a claim for relief. You need to provide more information about what Infante did

and how it violated your rightdf you are trying to claim that herote you up in retaliation for
something you did, you must explain what protécetivity you paitipated in that caused
Infante to write you up (i.e., filed a lawsuit oigyrance, complained about an officer, etc.).

If you choose to amend your complaint, thetfamended complaint must include all of
the claims you wants to make because the courhwaillook at the claims or information in the
original complaint. In other wds, any claims or information not in the first amended compil;
will not be considered.

Because the Inmate Locator shows that yolwatieedifferent location than the court has

on file, it looks like you weré¢ransferred but did naéll the court. You need to file a notice with

the court saying what your current addressisiflyour address changes in the future, you ne
to let the court know.

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request for leave to proceedorma pauperis (ECF No. 2) is granted.

2. Plaintiff is obligated to pay the statytdiling fee of $350.00 for this action. Plaintiff
is assessed an initial partial filing feeaocordance with the provisions of 28 U.S.C. §
1915(b)(1). All fees shall be bected and paid in accordancéwthis court’s order to the
Director of the California Department of Corrections and Rehalulitdtied concurrently
herewith.

3. Plaintiff’'s complaint is dismissed with leave to amend.

4. Within thirty days from the date of sergiof this order, plairft may file an amended

complaint that complies with the requirementshef Civil Rights Act, the Federal Rules of Civ
6
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Procedure, and the Local Rules of Practitbe amended complaint must bear the docket
number assigned this case and must be labelest Amnended Complaint.” Plaintiff must file an
original and two copies of the amended complaint. Failure to file an amended complaint in
accordance with this order will rdsin dismissal of this action.

5. The Clerk of the Court is directedgend plaintiff a copy of the prisoner complaint
form used in this district.

6. Within thirty days of service of this order, plaintiff must notify the court of his curtent

address.

7. The Clerk of the Court is directed to serve plaintiff with this order at both his address

of record and at Valley State Ratg P.O. Box 92, Chowchilla, CA 93610-0092.
DATED: May 3, 2017 , ~
Mn———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




