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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | JERRY BOWMAN, No. 2:16-cv-0193-EFB P
12 Plaintiff,
13 V. ORDER GRANTING IFP AND DISMISSING

COMPLAINT PURSUANT TO 28 U.S.C. §
14 | HOLLEY, et al., 1915A
15 Defendants.
16
17 Plaintiff is a state prisoner proceediwghout counsel in an action brought under 42
18 | U.S.C. § 1983. In addition to filing a complaint, pldiff has filed an appliation to proceed in
19 | forma pauperis pursuant to 28 U.S.C. § 1915 and a motion to amend.
20 .  Request to Proceed In Forma Pauperis
21 Plaintiff's application makes the showingguired by 28 U.S.C. § 1915(a)(1) and (2).
22 | Accordingly, by separate ordergtisourt directs the agency having custody of plaintiff to collect
23 | and forward the appropriate monthly paymentghe filing fee as set forth in 28 U.S.C.
24 | 8§1915(b)(1) and (2).
25 || 1
26
27 ! This proceeding was referred to this d¢day Local Rule 302 pursuant to 28 U.S.C.
8 636(b)(1) and is before the undersigipeirsuant to plaintiff's consengeek.D. Cal. Local

28 | Rules, Appx. A, at (k)(4).

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2016cv00193/290413/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2016cv00193/290413/9/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

1.  Screening Requirement and Standards

Federal courts must engage in a prelimyrerreening of cases which prisoners seek
redress from a governmental entity or officeeorployee of a governmental entity. 28 U.S.C
8 1915A(a). The court must idefiyticognizable claims or disiss the complaint, or any portion
of the complaint, if the complaint “is frivoloumalicious, or fails tstate a claim upon which
relief may be granted,” or “seeks monetaryakliom a defendant who is immune from such
relief.” 1d. § 1915A(b).

A pro se plaintiff, like other litigants, must satisfy the pleading requirements of Rule
of the Federal Rules of Civil Predure. Rule 8(a)(2) “requires a complaint to include a short
plain statement of the claim showithat the pleader is entitled telief, in order to give the
defendant fair notice of what the ictais and the grounds upon which it resB€ll Atl. Corp. v.
Twombly 550 U.S. 544, 554, 562-563 (2007) (cit@gnley v. Gibsor355 U.S. 41 (1957)).
While the complaint must comply with the “shartd plaint statement” requirements of Rule 8
its allegations must also inale the specificity required BywomblyandAshcroft v. Igbal556
U.S. 662, 679 (2009).

To avoid dismissal for failure to state a olaa complaint must contain more than “nak
assertions,” “labels and conclass” or “a formulaic reitation of the elements of a cause of
action.” Twombly 550 U.S. at 555-557. In other words, lifgadbare recitals dfie elements of
a cause of action, supported by mere conclusory statements do not sudficzd, ' 556 U.S. at
678.

Furthermore, a claim upon which the court gaant relief must have facial plausibility.

Twombly 550 U.S. at 570. “A claim has facial plaubty when the plantiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.’Igbal, 556 U.S. at 678. When considering whether a complaint states
claim upon which relief can be granted, tdoeirt must accept the allegations as tEreggkson v.
Pardus 551 U.S. 89 (2007), and construe the compla the light most favorable to the
plaintiff, see Scheuer v. Rhodd46 U.S. 232, 236 (1974).
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[11.  Screening Order

The court has reviewed plaintiff's compla{i#CF No. 1) pursuant to 8 1915A and find
that the allegations are too vagauad conclusory to state a cognizable claim for relief. The
complaint names at least eight defendantsisadcompanied by over 300 pages of exhibits.
The most specific factual allegations, buriedhn plaintiff's recitdion of various legal

standards, concerns events that took platteeabierra Conservation Center (“*SCC”) in

Tuolumne County in 2006. Withoanhy supporting factual allegatigndaintiff generally asserts

that SCC defendants Holley and Broderick usexssive force, discriminated against him on
basis of religion and mental disability, and falsified a rules violationrtepaintiff is now
housed at High Desert State Prison and claimisdbrrection of his “c-file” is required.
Plaintiff has not pleadedtts sufficient to satisfigbal, 556 U.S. at 678, andvombly
550 U.S. at 562-563.Although the Federal Rules adoptexible pleading policy, a complaint

must give fair notice and state the eletseof the claim plainly and succinctlylones v.
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Community Redev. Agen@&B83 F.2d 646, 649 (9th Cir. 1984). Plaintiff must allege with at lgast

some degree of particularity overt acts which defatslangaged in that supp@faintiff's claim.

Id. Because plaintiff fails to state a clainm felief, the complaint must be dismissed.

Plaintiff will be granted leave to file an amded complaint that alleges a cognizable legal

theory against a proper defendant and containcmiitifacts in support of that cognizable leg
theory® Lopez v. Smiti203 F.3d 1122, 1126-27 (9th Cir. 2008) pang (district courts must
afford pro se litigants an opportunity to amena@aorect any deficienciy their complaints).
Should plaintiff choose to file an amended ctéaimd, the amended corgint must meet this

standard and shall clearly set forth the claand allegations againsach defendant.

% In addition, if plaintiff's chim arose at SCC, which is in Tuolumne County, then this
action should have been filedtime Fresno Division of the Uniteégtates District Court for the
Eastern District of California. E.D. Cal. Lodaule 120(d). Regardlessapitiff's claim is likely
barred by the statute of limttans if it arose in 2006See Cervantes v. City of San Dig§d-.3d
1273, 1276 (9th Cir. 1993fFranklin v. Murphy 745 F.2d 1221, 1228-1229 (9th Cir. 1984)
(where the running of the statute of limitationgpparent on the face of the complaint, dismis
for failure to state a claim is proper).

% Accordingly, plaintiff’'s motion to amed (ECF No. 6) is denied as moot.
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Because this case is only in the pleading stalgétiff is not requird to prove his claims

with evidence at this time. Ahis stage, plaintiff is only requad to provide notice of his claim

through “a short and plain statement.” Fed. R. Civ. P. 8(a). By inundating the court with evidence

at this stage in the proceeding&intiff only burdens the courtpafuses the records, and delays

his lawsuit. If this action paeeds to a point where submissiorewidence is appropriate, for
example, summary judgment or trial, plaintfill have the opportunity to submit necessary
evidence. But in amending his complaint, pléirshould simply state the facts upon which he
alleges a defendant has violated his constitatioights and refrain from submitting exhibits

unless truly necessary to state a claim. Thetesuot a repository for plaintiff's evidence.

Any amended complaint must cure the deficieagdentified aboveral also adhere to the

following requirements:

Any amended complaint must identify as a defendant only persons who personally
participated in a substantial way in depriving him of a federal constitutional rigittnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978) (a persanjects another to éhdeprivation of a
constitutional right if he does att, participates inrther’s act or omits to perform an act he

legally required to do that causthe alleged deprivation).

It must also contain a captiorcinding the names of all defendantsed. R. Civ. P. 10(a).

Plaintiff may not change the nature of thist by alleging newynrelated claimsGeorge
v. Smith 507 F.3d 605, 607 (7th Cir. 2007).

Any amended complaint must be written or typedhsa it so that it is complete in itself
without reference to any earlier filed complaift.D. Cal. L.R. 220. This is because an amen
complaint supersedes any earlier filed compjand once an amended complaint is filed, the
earlier filed complaint no longers&s any function in the cas&ee Forsyth v. Humana14
F.3d 1467, 1474 (9th Cir. 1997) (the “amended clanmp supersedes the original, the latter
being treated thereafter asn-existent.”) (quotind.oux v. Rhay375 F.2d 55, 57 (9th Cir.
1967)).
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The court cautions plaintiff that failure to comply with the Federal Rules of Civil
Procedure, this court’s Local Rsleor any court order may resudtthis action being dismissed
SeeE.D. Cal. Local Rule 110.

In addition, the court notes that the following legal standards may apply to plaintiff's
intended claim for relief.

To state a claim under 8 1983, a plaintiff malétge: (1) the violation of a federal
constitutional or statutory right; and (2) thia¢ violation was committed by a person acting ur
the color of state lawSee West v. Atkind87 U.S. 42, 48 (1988)pnes v. Williams297 F.3d
930, 934 (9th Cir. 2002).

An individual defendant is not liable on &itrights claim unless the facts establish the¢

defendant’s personal involvement in the constiai deprivation or a causal connection betw
the defendant’s wrongful conduct and #illeged constitutional deprivatiorsee Hansen v.
Black 885 F.2d 642, 646 (9th Cir. 1989phnson v. Duffy588 F.2d 740, 743-44 (9th Cir. 197
Plaintiff may not sue any official on the thedhat the official is liable for the unconstitutional
conduct of his or her subordinate&shcroft v. Igbal556 U.S. 662, 679 (2009). Plaintiff must
identify the particular person gersons who violated his rightgéle must also plead facts
showing how that particulgrerson was involved in ¢halleged violation.

The Free Exercise Clause of the First Anraent provides, “Congress shall make no |
. .. prohibiting the free exercise” of religion. UGONST., amend. I. Only those beliefs that 4
sincerely held and religious in natwaee entitled to constitutional protectiddee Shakur v.
Schrirg 514 F.3d 878, 884-85 (9th Cir. 2008) (pldintnust show thathe activity is both

“sincerely held” and “rooted in religious beligfAn inmate’s rightto exercise religious

der
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practices, “may be curtailed ind@r to achieve legitimate correctional goals or to maintain piison

security.”"McElyea v. Babbift833 F.2d 196, 197 (9th Cir. 1987) (per curiam). Four factors a
relevant in determining whether a prison fdegon impermissibly infringes on an inmate’s
constitutional rights: (1) whether thereaiSvalid, rational conndimn between the prison
regulation and the legitimate governmental intepestforward to justifyit”; (2) “whether there

are alternative means of exerogithe right that remain openpason inmates”; (3) “the impact
5
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accommodation of the asserted constitutional right will have on guards and other inmates
the allocation of prison resourcgenerally”; and (4)he “absence of ready alternativeg.tirner
v. Safley482 U.S. 78, 89-90 (1987) (internal quotations omitted).

The Religious Land Use andstiitutionalized Persons Aof 2000 (“RLUIPA”) provides
that “no [state or local] government shall impasgubstantial burden on thaigious exercise of
a person residing in or confined to an inskitnf’ unless the governmeshows that the burden
furthers “a compelling government interest”‘tlye least restrictive means.” 42 U.S.C. § 2000
1(a)(1)-(2). “Religious exerats includes “any exercise of rel@n, whether or not compelled by
or central to, a systeof religious belief.”ld. § 2000cc-5(7)(A). A “substantial burden” is one
that imposes a significantly great mesion or onus on religious exercisgan Jose Christian
College v. City of Morgan Hill360 F.3d 1024, 1034-35 (9th Cir. 2004).

Title Il of the Americans witlDisabilities Act (“ADA”), prohbits a public entity from

discriminating against a qualifieddividual with a disability on theasis of disability. 42 U.S.Q.

§ 12132. In order to state a claim that a publagpxm or service violated Title Il of the ADA,
plaintiff must show: (1) he is a (mlified individual with a disabty”; (2) he was either exclude
from participation in or denied ¢hbenefits of a public &ity’s services, progras) or activities, of
was otherwise discriminated against by the pudatitity; and (3) such exclusion, denial of
benefits, or discrimination wds/ reason of his disabilityMcGary v. City of Portland386 F.3d
1259, 1265 (9th Cir. 20043ge also Lee v. City of Los Angel250 F.3d 668, 691 (9th Cir. 200

(“If a public entity denies an otherwise ‘qualifiedlividual’ ‘meaningful access’ to its ‘service$

programs, or activities’ ‘soleligy reason of’ his or her disabylitthat individual may have an
ADA claim against the giblic entity.”).

The ADA authorizes suits by private citizeios money damages agat public entities,
United States v. Georgi&46 U.S. 151, 153 (2006), and statisqns “fall squarely within the

statutory definition of ‘public entity.””Pennsylvania Dep’t. of Corrs. v. Yeskb24 U.S. 206,

210 (1998). “To recover monetaryrdages under Title 1l of the ADA. ., a plaintiff must prove

intentional discrimination on éhpart of the defendantDuvall v. County of Kitsg®60 F.3d

1124, 1138 (9th Cir. 2001). The standard for ititeral discrimination igleliberate indifference
6
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which “requires both knowledge that a harm federally protected righs substantially likely,
and a failure to aatpon that likelihood.”ld. at 1139.
“In suits under Title 1l of the ADA . . . theroper defendant usually an organization

rather than a natural person. . . . Thus, asea there is no personal liability under Title I1.”

Roundtree v. Adamslo. 1:01-cv-06502-OWW-LJO, 2005 U.S. Dist. LEXIS 40517, at *22 (E.D.

Cal. Dec. 1, 2005) (quotations and citations om)ttdndeed, a plaintiff cannot bring an action
under 42 U.S.C. § 1983 against a State officifdisnindividual capacityo vindicate rights
created by Titldl of the ADA. Vinson v. Thoma®88 F.3d 1145, 1156 (9th Cir. 2002). Thus
ADA plaintiff may seek injunctive teef against an individual defendionly if the defendant is
sued in his or her official capacitydiranda B. v. Kitzhaber328 F.3d 1181, 1187-88 (9th Cir.
2003).

“When prison officials use excessive forcamgt prisoners, they violate the inmates’
Eighth Amendment right to be free from cruel and unusual punishméfdgrhent v. Gome298
F.3d 898, 903 (9th Cir. 2002). In order to ebsdoa claim for the use of excessive force in
violation of the Eighth Amendmenrd, plaintiff must establish thatison officials applied force
maliciously and sadistically to causarm, rather than in a good-fagffort to maintain or restor

discipline. Hudson v. McMillian 503 U.S. 1, 6-7 (1992). In malg this determination, the cou

may evaluate (1) the need for application of é1@) the relationship b&een that need and the

amount of force used, (3) the thteeasonably perceigdy the responsible officials, and (4) a
efforts made to temper the severity of a forceful respolisat 7;see also idat 9-10 (“The
Eighth Amendment’s prohibition of cruel andusual punishment necessarily excludes from
constitutional recognitiode minimisuses of physical force, providéhat the use of force is not
of a sort repugnant to themrscience of mankind.” (interngliotation marks and citations
omitted)).

Plaintiff also appears to complain thag ttules violation repoissued against him
contained inaccurate information. However, remance of an inaccurate record, without mo
is not sufficient to state a claim of constitunal injury under the Due Process ClauSee Paul

v. Davis 424 U.S. 693, 711-12 (1976). To state a clainviolation of the right to procedural
7
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due process, plaintiff must allege facts showiiit)) a deprivation of a constitutionally protecte
liberty or property interesgind (2) a denial of adequaieocedural protections.Kildare v.
Saenz325 F.3d 1078, 1085 (9th Cir. 2003). In the context of a disciplinary proceeding wh
liberty interest is at stake, due process neguihat “some evidence” support the disciplinary
decision. Superintendent v. Hjl472 U.S. 445, 455 (1985). The inmanust also receive: “(1)
advance written notice of the digkinary charges; (2) an opganity, when consistent with
institutional safety and correctional goalsc#dl withesses and presatdcumentary evidence in
his defense; and (3) a written statement by th#ifaer of the evidence relied on and the reas
for the disciplinary action.”ld. at 454 (citingWolff v. McDonnell418 U.S. 539, 563-67 (1974)
V. Summary of Order

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed in forma pauperis (ECF No. 2) is granted.

2. Plaintiff shall pay the stataty filing fee of $350. All pgments shall be collectec
in accordance with the notice to theli@ania Department of Corrections and
Rehabilitation filed conarrently herewith.

3. The complaint is dismissed with leave to amend within 30 days. The comple
must bear the docket number assigttethis case and be titled “Amended
Complaint.” Failure to comply with this order will result in dismissal of this
action for failure to prosecute. If plaintiff files an amended complaint stating
cognizable claim the court will procewdth service of process by the United
States Marshal.

4. Plaintiff's motion to amend (ECRo. 6) is denied as moot.

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

Dated: February 6, 2017.
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