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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | DARIUS SIMS, No. 2:16-cv-0204 AC P
12 Plaintiff,
13 V. ORDER
14 | JOE A. LIZARRAGA, et al,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding proseeks relief pursuant to 42 U.S.C. § 1983 and
18 | has requested leave to proceed in forma pasipersuant to 28 U.S.C. § 1915. Plaintiff alleges
19 || violations of his rights undehe First, Fourth, Eighth, and Feeenth Amendments of the United
20 | States Constitution. ECF No. 1 at 4. Plaintiff is seeking compensatory damages, punitive
21 | damages, and expungement of falsesuielation reports (RVRs). Id.
22 l. Application to Proceed In Forma Pauperis
23 Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.|8
24 | 1915(a). ECF No. 3. Accordingly, the requespttoceed in forma pauperis will be granted.
25 Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.| 88§
26 | 1914(a), 1915(b)(1). By this order, plaintiff will be assessed an initial partial filing fee in
27 | accordance with the provisions of 28 U.S.C. § 191(%fb By separate order, the court will direct
28 | the appropriate agency to collékbe initial partiafiling fee from plaintiff's trust account and
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forward it to the Clerk of the Court. Thereaftggintiff will be obligated for monthly paymentg
of twenty percent of the preaad month’s income credited faintiff's prison trust account.

These payments will be forwarded by the appaipragency to the Clerk of the Court each tin

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

[l. Statutory Screening of Prisoner Complaints

The court is required to screen complalmtsught by prisoners seiek relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss [in forma pausg claims which arébased on indisputably
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meritless legal theories’ or whose ‘factual contamdiare clearly baseless.” Jackson v. Arizopa,

885 F.2d 639, 640 (9th Cir. 1989) (quoting Neitzk@() U.S. at 327), superseded by statute o

other grounds as stated in Lopez v. Sn##08 F.3d 1122, 1126-27 (9th Cir. 2000). The critica

inquiry is whether a constitutional claim, howevusartfully pleaded, hman arguable legal and
factual basis. Id.

“Federal Rule of Civil Procedure 8(a)(2) recps only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiicests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitaon of the elements of a causeaafion;” it must contain factual
allegations sufficient “to raise a right to relafove the speculative level.”_Id. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that

merely creates a suspicion [of] a legally cognliealght of action.” _dl. (alteration in original)
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(quoting 5 Charles Alan Wright & ArthuR. Miller, Federal Practice and Proced§re216 (3d
ed. 2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a clg

relief that is plausible on its face.” Adfudt v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp., 550 U.S. at 570). “A claim has fagéusibility when the @intiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.”_1d. (citing Bell Atl. Cpr, 550 U.S. at 556). In reviewing a complaint
under this standard, the court must accept aghruallegations of tncomplaint in question,

Hosp. Bldg. Co. v. Trs. of Rex Hosp., 425 U788, 740 (1976), as well asnstrue the pleading

in the light most favorable to ¢hplaintiff and resolve all doubts the plaintiff's favor, Jenkins v,
McKeithen, 395 U.S. 411, 421 (1969).
II. Complaint

In his complaint, plaintiff alleges medicallderate indifference, retaliation, denial of
access to the courts, violation of the Equal &todon Clause of the Fourteenth Amendment,
conspiracy under 42 U.S.C. § 1985, and supenli@bitity against defendants Clark-Barlow,
Lizarraga, Davis, Cantu, Murphy, O’Connor, &tikly, Green, Beasley, Sepulveda, Sisneroz,
Guzman, Ramm, Saechao, Ball, Lee, and Collins. ECF No. 1 at 6-15.

V. Claims for Which a Response Will Be Required

A. Medical Deliberate Indifference

“[T]o maintain an Eighth Amendment claimd® on prison medical treatment, an inm
must show ‘deliberate indifference to serionsdical needs.” Jett v. Penner, 439 F.3d 1091,

1096 (9th Cir. 2006) (quoting Estelle v. Gamble, 428.197, 104 (1976)). Thigquires plaintiff

to show (1) “a ‘serious medical need’ by demorisigathat ‘failure to treat a prisoner’s conditig
could result in further significant injury or tlhianecessary and wantoriliction of pain,” and
(2) “the defendant’s responsettee need was deliberately indifferent.” Id. (some internal

guotation marks omitted) (quoting McGuckinSmith, 974 F.2d 1050, 1059-60 (9th Cir. 1992

Deliberate indifference is estathed only where the defendasubjectively “knows of and

disregards amxcessiverisk to inmate health and safety.” Toguchi v. Chung, 391 F.3d 1051,
3
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(9th Cir. 2004) (emphasis added) (citatiowd anternal quotation marks omitted). Deliberate

indifference can be establishtay showing (a) a purposeful aot failure to respond to a

prisoner’s pain or possible medical need andhéym caused by the indifference.” Jett, 439 F|

at 1096 (citation omitted). Civil retdssness (failure “to act in the face of an unjustifiably high

risk of harm that is either known or so obvidhat it should be known”) is insufficient to

establish an Eighth Amendment violatioRarmer v. Brennan, 511 U.S. 825, 836-37 & n.5
(1994) (citations omitted).

A difference of opinion between an inmaied prison medical personnel—or between
medical professionals—regardiagpropriate medical diagnosis and treatment is not enough

establish a deliberate indifference clai@anchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989);

Toguchi, 391 F.3d at 1058. Additionally, “a comptahat a physician lsabeen negligent in
diagnosing or treating a medicandition does not state a vatithim of medical mistreatment
under the Eighth Amendment. Medical malpi@etoes not become a constitutional violation
merely because the victim is a prisoner.” Estelle, 429 U.S. at 106.

i. Defendant Clark-Barlow

According to plaintiff's complaint, defendaNturse Practitioner @rk-Barlow allegedly
falsified information to disrupt medical care pitff was receiving fromanother physician. ECH

No. 1 at 6. She also instigated the confiscatigplaintiff’'s medication fom his cell and plaintif

subsequently did not have anydiwne to alleviate his severe pain while at Mule Creek State

Prison (MCSP)._Id. at 6.

Here, plaintiff has allegedly experienced severe and unnecessary pain without medicatiol

Id. Clark-Barlow allegedly mvided falsified information, which constituted a purposeful act
and her act of indifference harmed plaingiffd exacerbated his health. Id. As a nurse
practitioner, Clark-Barlow presuably knew, and then disregarddiae risk to plaintiff's health
and wellbeing that would result if he was takéhhis medication. Because harm was caused
this purposeful act of indifferencplaintiff has a viable claim @jnst defendant Clark-Barlow fd
medical deliberate indifference and sh# e required to respond to the claim.

I
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ii. Defendant Guzman

Plaintiff has also claimed that defendant Gamndeliberately interfed with his medical
care and did not tell him aboutshinedical appointments with tlege doctor. ECF No. 1 at 13.
As a result, plaintiff missed happointments, suffered unnecessany pand lost sight in his left
eye. Id. Guzman’s deliberate interference \pitintiff's treatment is sufficient to state a claim
for relief and a response will be required.

B. Retaliation

Within the prison context, a viable claim of First Amendment
retaliation entails five basic elements: (1) An assertion that a state
actor took some adverse action against an inmate (2) because of (3)
that prisoner’s protected conduct, and that such action (4) chilled
the inmate’s exercise of his First Amendment rights, and (5) the
action did not reasonably advarec&egitimate correctional goal.

Rhodes v. Robinson, 408 F.3d 559, 567-68 (9thZ0i05) (footnote and citations omitted).

Here, plaintiff has claimed that defemti; Sisneroz, Guzman, Saechao, and Collins
retaliated against him by subjecting him to retaliry cell searches and taking, or threatening {o

take, his items and medication. ECF No. 1 al%1-This retaliation was allegedly in response

—

to plaintiff filing grievances against prison staffl. Plaintiff further deges that each defendan
expressed oral opposition to his protected condS8ome examples of expressed opposition
include Guzman stating “I told you to stop wrg those 602’s or | will strip you of all your
property and send you to the hold,” and Collinsirstgto plaintiff, “You write 602’s and | take
your property.” _Id. at 13-15Though cell searches and seizur@fperty in the cell are not
constitutional violations in thebwn right, they are sufficient wonstitute an@verse action if

done for purposes of retaliation. PackwetVingo, 471 F. App’x 577, 578 (9th Cir. 2012)

(district court’s dismissal of prisoner’s retai@t claim improper because he alleged his First
Amendment rights were chilled when defendartrshed his cell and zeid his property in
retaliation for filing grievances)Accordingly, plaintiff adequatelgtates a claim of retaliation
against Sisneroz, Guzman, Saechao, and Collins.

i
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V. Failure to State a Claim

A. Retaliation

i. Defendant Clark-Barlow

According to the complaint, Clark-Barlow asked Ramm and Collins to confiscate
medication from plaintiff's cell. ECF No. 1 &8. The request made by Clark-Barlow is not
retaliatory on its face becausaipitiff does not provide any evidesto suggest Clark-Barlow’s
actions were done because of plaintiff's pregdaconduct. What is more, plaintiff does not
specifically identify what “pragcted conduct” of his @tk-Barlow retaliated against. Merely
stating that Clark-Baolw had plaintiff's medication conftated does not suffice as a First
Amendment violation on its owand the claim will be dismisseddowever, because plaintiff
may be able to allege additional facts to dheedefects with his allegations, he will be given
leave to amend. If plaintiff wishes to amehd,must state what sgific protected conduct
Clark-Barlow was retaliating agaings well as allege facts thattow his protected conduct wa
the reason for Clark-Barlow’s acts.

ii. Defendants Ramm, Ball, and Lee

Plaintiff fails to state claims of retatian against defendants Ramm, Ball, and Lee
because he only offers references to vargievances rather than explanations of these
defendants’ actions. ECF No. 118-15. What facts plaintiff does set forth in the complaint
disjointed and punctuated by references toowsrigrievances; it is impossible to tell whether
plaintiff has cobbled together facfrom discreet incidestor whether the factelate to the same
incident or series of incidents. Without undemgiiag how plaintiff's facts relate to each other
the court is unable to find thplaintiff has stated alaim for retaliation. Although the court will
sometimes consider exhibits when screeningnaptaint, plaintiff has attached over two-hundr
pages of exhibits and the court will not sift thgh his grievances in search of possible claims
plaintiff may be trying to make. [laintiff chooses to amend this complaint, he will need to s
his claims clearly and include them specificallghe actual complaint. For example, if plaintif

claims Ramm retaliated againsirhthen, without merely relying aattached grievances, he mu

)
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state
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explain what Ramm did to retaliate againshjwhat conduct Ramm was retaliating against him
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for, and why he believes Ramm'’s actions were retaliatory.

B. Deliberate Indifference and Failure to Protect

Plaintiff claims that Ramm and Collins toolshmedication at ClarBarlow’s direction.
ECF No. 1 at 13, 15. However, it is unclear wheflaintiff is trying tostate a separate claim
for deliberate indifference against Ramm andi@sl or whether the allegations are merely
intended to support his claiagainst Clark-Barlow. Prison officials are diberately indifferent
to a prisoner’s serious medical needs when ttieyy, delay or intetionally interfere with

medical treatment.”_Wood v. Housewrig®00 F.2d 1332, 1334 (9th Cir. 1990) (quoting

Hutchinson v. United States, 838 F.2d 390, 394 (9th Cir. 1988))vever, as currently pled, th

claim shows only that Ramm and Collins were feilog the directions given to them by medic
staff. ECF No. 1 at 13, 15. Plaintiff does atlege facts that euld support finding the

confiscation was done with the knadge that taking his medication away would put him at r

of substantial harm, or with thetention of interfering with his medical treatment, especially in

light of the fact that confiscath was ordered by medical staff.
Plaintiff also makes a conclusory allegatithat Ramm and Collins had him attacked b
another inmateWhile a person can deprive another @bastitutional right within the meaning
of § 1983 “not only by some kind of direct persopaitticipation in theleprivation, but also by
setting in motion a series of acts by otherscwhhe actor knows aeasonably should know

would cause others to inftithe constitutional injury,” Johnson v. Duffy, 588 F.2d 740, 743-4

(9th Cir. 1978), e claim is based solely on plaintiff' sesulative belief antie has not provided
any facts that demonstrate these defendantsrespensible for the asdf ECF No. 1 at 14.

Accordingly, any potential Eighth Amendment claims against these defendants will
dismissed with leave to amend.

C. Supervisory Defendants

“There is no respondeatgerior liability under 8 1983.” Taylor v List, 880 F.2d 1040,
1045 (9th Cir. 1989) (citation omitted). To estabkstase of supervisor liability, a plaintiff my
show facts to indicate thatdtsupervisor defendant either) (fersonally participated in the

alleged deprivation of constitutional rights; (2) knefithe violations and failed to act to preve
7
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them; or (3) promulgated or “implement[ed] dipp so deficient that the policy ‘itself is a
repudiation of constitutional rights’ and is ‘theoving force of the constitutional violation.™

Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 1989) (quoting Thompkins v. Belt, 828 F.2d !

303-04 (5th Cir. 1987)). The foregoing standard<sf@983 supervisor liability claims must be
read in light of the federal courts’ liberal ragipleading requirements. Federal Rule of Civil
Procedure 8 simply requires that a pleadinguidela “short and plain statement of the claim
showing that the pleader is entitled to reliet.he claimant does not have to set out in detail 3
the facts upon which a claim is based, but must provide a statement sufficient to put the o
party on notice of the claim.

Plaintiff alleges supervisgiiability against Lizarragaavis, Cantu, Murphy, O’Conner

Moeckly, Green, Beasley, and Sepulveda. All ef¢taims are similar in that plaintiff alleges

that he informed each individual of their suboedes’ violations of his constitutional rights. EC

No. 1l at 7, 8, 9, 10. However, he fails to alléaes that explain both exactly what conduct heg
notified defendants of and whether the aetse continual or isolated occurrenc&aintiff has
not provided enough information to show the suigers knew that the acts against plaintiff
constituted constitutional violations and that méntion was possible. Therefore, plaintiff's

claims of supervisory liability wilbe dismissed with leave to amend.

D. 81985 Conspiracy

To state a cause of action undetd85(3), a complaint must allege
(1) a conspiracy, (2) to depriveayaperson or a class of persons of
the equal protection of the law®or of equal privileges and
immunities under the laws, (3) antdoy one of the conspirators in
furtherance of the conspiracynd (4) a personal injury, property
damage or a deprivation of any right privilege of a citizen of the
United States.

Gillespie v. Civiletti, 629 F.2d 637, 641 (9th Ci©80) (citing_Griffin v. Breckenridge, 403 U.S|

88, 102-03 (1971)). “[T]here must be some ramalperhaps otherwis#ass-based, invidiously
discriminatory animus behinddlconspirators’ action.” Griffi, 403 U.S. at 102. To state a
claim under 8§ 1985(3) for a non-race-based clasd\thth Circuit require&'either that the
courts have designated thesdan question a suspect or gusisspect classification requiring

more exacting scrutiny or thab@gress has indicated through Egtion that the class required
8
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special protection.”_Sever. Alaska Pulp Corp., 978 F.229, 1536 (9th Cir. 1992) (quoting

Schultz v. Sundberg, 759 F.2d 714, 718 (9th TdB5)). “[T]he absence of a section 1983

deprivation of rights precludes a section 1886spiracy claim predicated on the same

allegations.”_Caldeira v. County of Kau866 F.2d 1175, 1182 (9th Cir. 1989) (citing Casset

v. Nevada County, 824 F.2d 735, 739 (9th Cir. 1987)).

Here, plaintiff's allegations of a conspira@yl to state a claim upon which relief may b

tari

e

granted. There are no facts to support the poeseha race-based, discriminatory motive behind

defendants’ actions, that phaiff is a member of a suspect or gusisspect class, or that he is p
of a class that Congress has indicated reguipecial protection. While prisoners can be
members of a protected class by virtue of thaie raeligion, or other regmized protected statu
the fact that plaintiff is a priger does not itself qualify him asmember of a protected class.

See Webber v. Crabtree, 158 F.3d 460, 461 (9th1G#8); see also Pryor v. Brennan, 914 F.2

921, 923 (7th Cir. 1990) (“Prisoreedo not constitute a suspetass.”);_ Moss v. Clark, 886 F.2¢
686, 690 (4th Cir. 1989) (“The status of incarcemais neither an immutable characteristic, nc
an invidious basis of classification(ihternal citatbns omitted)).

Though plaintiff presents his conspiracy elainder § 1985, it seems that he may actu

be trying to make a conspiraclaim under 8 1983. This reqgeg proof of “an agreement or

meeting of the minds to violate constitutionghts,” Franklin v. Fox, 312 F.3d 423, 441 (9th €

2002) (internal quotation marks dted) (quoting United Steelworkers of Am. v. Phelps Dodg

Corp., 865 F.2d 1539, 1540-41 (9th Cir. 1989)), #vad an “‘actual deprivation of his

constitutional rights resulted from the @iéxl conspiracy,” Hart v. Parks, 450 F.3d 1059, 107

(9th Cir. 2006) (quoting Woodrum v. Woodvd County, 866 F.2d 1121, 1126 (9th Cir. 1989)).

“To be liable, each participant in the conspira®ed not know the exact details of the plan, L
each participant must at lea$tare the common objective of thenspiracy.” Franklin, 312 F.3

at 441 (quoting United Steelworkers, 865 F.2d at 15813intiff must allege facts with sufficiel

particularity to show an agreement or a meeting of the mindslmeithe plaintiff's

constitutional rights. Millew. Cal. Dep’t of Soc. Servs., 355 F.3d 1172, 1177 n.3 (9th Cir. 2

(citing Woodrum, 866 F.2d at 1126). The meeteshent that defendants “conspired” or actec
9
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“In retaliation” is not sufficient testate a claim. “Threadbare retstaf the elements of a cause
action, supported by mere constuy statements, do not suffitdgbal, 556 U.S. at 678.
The Ninth Circuit requires a plaintiff allegingcanspiracy to violateivil rights to “state

specific facts to support the existe of the claimed conspiracy.” Olsen v. Idaho State Bd. o

Med., 363 F.3d 916, 929 (9th Cir. 2004) (citation and internal quotation marks omitted)

(discussing conspiracy claim under 8 19&)rns v. County of King, 883 F.2d 819, 821 (9th

Cir. 1989) (“To state a claim for conspiracyviolate one’s constitutional rights under section

1983, the plaintiff must state specifacts to support the existence of the claimed conspiracy,.

(citation omitted)).

Here, plaintiff's allegations of a conspirai@jl to state a claim upon which relief may b
granted because his claims are merely speculakiehas made many claims against numero
defendants and connects them to a conspiracglyniey his assertionThere is absolutely no
indication of any agreement between any ofdéfendants, as mere joint employment by the
California Department of Corrections and Rehttion is insufficient to establish the commor
objective required for a conspiracyhe conspiracy claim will thefore be dismissed with leavs
to amend. If plaintiff chooses to amend thisralae will need to allegéacts showing that a
conspiracy existed. For example, if he knows@hmunications between or statements mad
defendants regarding the allelgeonspiracy or has otherasons to believe there was a
conspiracy, he should inale that information in the amended complaint.

E. Equal Protection

Plaintiff alleges general @iations of the Equal Protection Clause because of staff
confiscating his personal prapgand ignoring his medicaleieds. ECF No. 1 at 6.
“The Equal Protection Clause thfe Fourteenth Amendment commands that no State shall ‘¢
to any person within its jurisdiction the eqpabtection of the laws,” which is essentially a

direction that all persons similargjtuated should be treated alikeCity of Cleburne v. Cleburng

Living Ctr., 473 U.S. 432, 439 (198/)iting Plyler v. Doe, 457 U.S. 202, 216 (1982)). “To st
a claim under 42 U.S.C. § 1983 for a violation & Byual Protection Clause of the Fourteent

Amendment a plaintiff must show that thdetelants acted with an intent or purpose to
10
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discriminate against the pldifi based upon membership in aopected class.”_Furnace v.

Sullivan, 705 F.3d 1021, 1030 (9th Cir. 2013) (quoting Barren v. Harrington, 152 F.3d 119

1194 (9th Cir. 1998)). Alternativgl plaintiff can show “that [hefpas been intdionally treated
differently from others similarly situated andaththere is no rational basis for the difference in

treatment.”_Village of Willowbrook v. Olec®28 U.S. 562, 564 (2000) (citations omitted).

“Similarly situated” persons are those “who aralirelevant respects alike.” Nordlinger v.
Hahn, 505 U.S. 1, 10 (1992) (citations omitted). fdt®nale is that “[w]hen those who appedq
similarly situated are nevertheless treated diffdyethe Equal Protection Clause requires at ¢
a rational reason for the difference, to ensureahgersons subject tegislation or regulation

are indeed being ‘treated alike, under like wnstances and conditioris.Engquist v. Or. Dep’t

of Agric., 553 U.S. 591, 602 (2008).

Here, plaintiff does not alledacts showing that he is a meerlof a protected class, fail
to show he was treated differently by any defemdi@m similarly situated inmates, and does |
provide facts demonstrating any intéo discriminate. However,rgie he may be able to provi
additional facts that would show his right fgual protection was violated, this claim will be
dismissed with leave to amend.

F. Denial of Access to the Courts

Under the First and Fourteenth Amendmeatdhe Constitution, state inmates have a

“fundamental constitutional right of accessthe courts.” _Lewis v. Casey, 518 U.S. 343, 34¢

(1996) (quoting Bounds v. Smith, 430 U.S. 817, 887{)). The right is limited to direct

criminal appeals, habeas petitipasd civil rights actions. Id. 854. Plaintiff alleges that his
right to access the courts is hgiinterfered with by prison stafftHowever, he does not provide
any relevant facts regarding the claims heyisig to pursue or denoting who is obstructing his
access to the court nor how this is being done thatthe sufficiently states a claim. ECF No.
at 5. Therefore, plaintiff's claim of denial of@ass to the courts will be dismissed with leave
amend.

If plaintiff chooses to amend the complaim, should keep in mintthat to state a claim

for denial of access to the courts he muaswsa frustration or Indrance of “a litigating
11
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opportunity yet to be gained” (forward-looking ass&laim) or the loss of a meritorious suit th

cannot now be tried (backward-looking clain@hristopher v. Héwury, 536 U.S. 403, 412-15

(2002). For backward-looking chas, plaintiff “must show: 1)he loss of a ‘nonfrivolous’ or
‘arguable’ underlying claim; Zhe official acts frustrating thigigation; and 3) a remedy that
may be awarded as recompense but that is hetwise available in a fure suit.” _Phillips v.

Hust, 477 F.3d 1070, 1076 (9th Cir. 2007) (cit@lgristopher, 536 U.S. at 413-14), vacated o

other grounds by Hust v. Phillips, 555 U.S. 1150 (2009).
To have standing to bring this type of ohaiplaintiff must als@llege he suffered an

actual injury. _Lewis, 518 U.S. at 351-52;ndelft v. Moses, 31 F.3d 794, 798 (9th Cir. 1994)

at

To succeed, a prisoner must have been deniatettessary tools to litigate a non-frivolous clgim

attacking a conviction, senten@g,conditions of confinement. Christopher, 536 U.S. at 415;
Lewis, 518 U.S. at 353 & n.3. Plaintiff need nbbw that he would have been successful on
merits of his claims, but only that they weret frivolous. _Allen v. Sakai, 48 F.3d 1082, 1085
n.12 (9th Cir. 1994). A claim “is frivolous wherdatcks an arguable baggher in law or in

fact.” Neitzke, 490 U.S. at 325. The Ninth Ciitchas emphasized thda] prisoner need not

show, ex post, that he would have been successftiie merits had his claim been considered.

To hold otherwise would permit prison officialsgobstitute their judgmembr the courts’ and tg
interfere with a prisoner’s righid court access on the chance that the prisoner’s claim would
eventually be deemed frivolous.” Allen, 48 F&dL085. To properly pleaddenial of access t
the courts claim, “the complaint should st#te underlying claim iaccordance with Federal
Rule of Civil Procedure 8(a), gtias if it were being indepdently pursued, and a like plain
statement should describe any remedy availaibtker the access claim and presently unique t
it.” Christopher, 536 U.S. at 417-18 (footnote omitted).

VI. Leave to Amend

For the reasons set forth above, the conddithat the complaint states claims for

the
&

deliberate indifference against defendants Clark-Barlow and Guzman and for retaliation against

defendants Guzman, Sisneroz, Saechao, and CoAilhsther claims against these defendants

and all claims against defendants Lizarrdgmvis, Cantu, Murphy, O’Connor, Moeckly, Greer
12
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Beasley, Sepulveda, Ramm, Ball, and Lee fail. H@ngt appears that plaiff may be able to
allege facts to remedy this, and he will beegi the opportunity to amend the complaint if he
desires.

Plaintiff may proceed forthwith to serdefendants Clark-Barlow, Guzman, Sisneroz,
Saechao, and Collins on his claim identified abov@ection 1V, or he may delay serving any

defendant and amend the complaint to attempxktihe problems with his other claims.

Plaintiff will be required to complete and return the attached notice advising the coyrt how

he wishes to proceed. If plaintiff chooses to amend the complaint, he will be given thirty d
file an amended complaint. If plaintiff elects to proceed on his cognizable claims against
defendants Clark-Barlow, Guzman, Sisnei®aechao, and Collins without amending the
complaint, the court will send him the necesdaryns for service of the complaint and the oth
claims against those defendants and the clagaist defendants Lizarraga, Davis, Cantu,
Murphy, O’Connor, Moeckly, Green, Beasley, Sepulveda, Ramm, Ball, and Lee will remai

dismissed without prejudice.

ays to

D
—

=7

If plaintiff chooses to file an amended cdaipt, he must demonstrate how the conditipns

about which he complains resulted in a deprovadf his constitutional rights. Rizzo v. Goode

423 U.S. 362, 370-71 (1976). Also, the complaint mallsge in specific terms how each nam

defendant is involved. Arnold v. Int'l BuBlachs. Corp., 637 F.2d 1350, 1355 (9th Cir. 1981).

There can be no liability under 42 U.S.C. § 198&ss there is some affirmative link or

connection between a defendant’s actions aadtdimed deprivation. Id.; Johnson, 588 F.2d

743. Furthermore, “[vlague and conclusory altexyes of official partigpation in civil rights

violations are not sufficient.”_Ivey v. Bd. 8fegents, 673 F.2d 266, 268 (9th Cir. 1982) (citati

omitted).

Plaintiff is also informed that the courtro®ot refer to a prior ple@t in order to make
his amended complaint complete. Local R22€ requires that an amended complaint be
complete in itself without reference to any prior pleading. This is because, as a general ru

amended complaint supersedes the originadptaint. Loux v. Rhay, 375 F.2d 55, 57 (9th Cir

at

ons

le, an

1967), overruled in part by Lacey v. Maricdpaunty, 693 F.3d 896, 929 (9th Cir. 2012) (claims

13
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dismissed with prejudice and Wwaut leave to amend do not haweebe re-pled in subsequent

amended complaint to preserve appeal). Once plaintiff files an amended complaint, the original

complaint no longer serves any function in the ca3eerefore, in an amended complaint, as i

—

an original complaint, each claim and the ilwemnent of each defendant must be sufficiently
alleged.
Finally, the complaint makes a number of ilaiagainst numerousdividuals involving

events that span a period of more than threesyda€F No. 1. If plaintiff decides to amend th

[1%)

=

complaint, he is advised that he may join (include in a single complaint) multiple claims if t
are all against a single defendant, Fed. R. Ei\18(a), and joinder afefendants is only
permitted if “any right to relief is asserted agath&m . . . with respect to or arising out of the
same transaction, occurrence, or series ofaiimns or occurrences; and any question of law or
fact common to all defendants wadltise in the action,” Fed. R. Civ. 0. In other words, joining
more than one claim is only proper when iagainst one defendant, and joining multiple
defendants in one complaint is only proper whendlaims against them are based on the same
facts.
VII.  Conclusion

Plaintiff has stated viableaiims of medical deliberataedifference again<lark-Barlow

and Guzman and claims of retaliation againsh&ioz, Guzman, Saechao, and Collins. All other

claims plaintiff has made are dismissed with leimvamend. Plaintiff caaither proceed with th

D

claims that have survived screening or amesccbmplaint to try and fix the problems with his
other claims.

VIIl.  Plain Language Summary of this Order for a Pro Se Litigant

Your request to proceed in forma paupeigranted and you are not required to pay the
entire filing fee immediately.

If you want, you can either (1) proceed immediately on your claims which survived
screening, which include your claims of medidaliberate indifference against Clark-Barlow
and Guzman and your claims of retaliation agabisneroz, Guzman, Saechao, and Collins, or

(2) you can try to amend the complaint to fix greblems with your other claims. If you decide
14

ey



© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

to amend the complaint, you must properly jdirdafendants and all claims. If you want to gg

)]

forward without amending the complaint, all of your claims against defendants Ramm, Ball, Lee,

Lizarraga, Davis, Cantu, Murphy, O’'Connbftpeckly, Green, Beasley, and Sepulveda will
remain dismissed without prejudice. Additionally, any claineresi Clark-Barlow, Sisneroz,
Guzman, Saechao, and Collins, other than thosafggally identified as stating a claim, will
also remain dismissed without prejudiceydii choose to amend your complaint, the first
amended complaint must include all of themsiyou want to make, including the ones that
have already been found to state a claim, eeéhe court will not look at the claims or
information in the original complaint. In other wig, the court will not consider any claims th
are not in the first amended complaint. Youstntomplete the attaetd notification showing
what you want to do and return it to the coudnce the court receivesetimotice, it will issue an
order telling you what you need to do next.(fiee an amended complaint or complete and
return service paperwork).

Accordingly, IT IS HEREBY ORDERED that:

1. Plaintiff's request to proceed infoa pauperis (ECF No. 3) is granted

2. Plaintiff is obligated to pay the statutdilng fee of $350.00 for this action. Plaintif
is assessed an initial partial filing feeaocordance with the provisions of 28 U.S.C. §
1915(b)(1). All fees shall be ected and paid in accordancéwthis court’s order to the
Director of the California Department of Corrections and Rehalulitdtied concurrently

herewith.

3. All of plaintiff's claims against defendanf&amm, Ball, Lee, Lizarraga, Davis, Cantu,

Murphy, O’Conner, Moeckly, Green, Beasley, angBeeda and any claims against defendat
Clark-Barlow, Sisneroz, Guzman, Saechao, and Gatiot identified in Section IV are dismiss
with leave to amend.

4. Plaintiff has the option to proceed immedigton his deliberate indifference claims
against defendants Clark-Barlow and Guzmaah lais retaliation claims against defendants
Sisneroz, Guzman, Saechao, and Collins, a®ghtin Section IV above, or to amend the

complaint.
15
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5. Within fourteen days of service of this order, plaintiff shall complete and return t
attached form notifying the court whether he wants to proceed on the screened complaint

whether he wants to file a first amended complaint.

DATED: July 24, 2017 _ -
Mrz——— M"}-I—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE

16
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DARIUS SIMS, No. 2:16-cv-0204 AC P
Plaintiff,

V. PLAINTIFF'S NOTICE ON HOW TO
PROCEED

JOE A. LIZARRAGA, et al.,

Defendants.

Checkone:

Plaintiff wants to proceed immediatelyros deliberate indifference claims against
defendants Clark-Barlow ar@@uzman and his retaliation claims against defendants
Sisneroz, Guzman, Saechao, and Collins, a®ihtin Section 1V ofthe screening order
without amending the complaint. Plafhtinderstands that going forward without
amending the complaint means that his claims against defendants Ramm, Ball, Leg
Lizarraga, Davis, Cantu, Murphy, O’'Conn&tpeckly, Green, Beasley, and Sepulveda]
and any other claims he was trying tangragainst defendants Clark-Barlow, Guzman

Sisneroz, Saechao, and Collins willm&@n dismissed without prejudice.

Plaintiff wants to amend the complaint.

DATED:

DARIUS SIMS
Raintiff pro se




