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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

PHILLIP BRISETTE, No. 2:16-cv-0208 GEB GGH P
Petitioner,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

ERIC ARNOLD,

Respondent.

Petitioner is a state prisongroceeding pro se and in foarpauperis with a petition for g
writ of habeas corpus puwant to 28 U.S.C. § 2254.
INTRODUCTION

Before the court is petitioner’'s motion for preliminary injunction, and motion for
appointment for appointment of counsel,dilglarch 18, 2016. In kimotion for injunctive
relief, petitioner claims that his civil rights wermlated because he pgevented from having
visits, including overnight viss with his family. Accordig to petitioner, his underlying
conviction resulted in discipline which includkxs of time credits, loss visits for one year,
followed by loss of non-contact visits for two years. (ECF No. 22 at 3, ECF No. 10 at 59.)
motion also challenges the disloiary conviction itself. The giion has already been ordered
served, and respondent has filed a motion to dismvhich will be addressed in a separate or

after full briefing has been submitted.

c. 26

The

ler

Dockets.Justia

.com


https://dockets.justia.com/docket/california/caedce/2:2016cv00208/290403/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2016cv00208/290403/26/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

Petitioner’'s motion will fail for a number of reasons.

|. PRELIMINARY INJUNCTION

A. Standards for Preliminary Injunction

“The proper legal standard fpreliminary injunctive relief rguires a party to demonstrg
‘that he is likely to succeed on the merits, thais likely to suffer irreparable harm in the
absence of preliminary relief, thite balance of equities tips s favor, and that an injunction

is in the public inteest.”” Stormans, Inc. v. Selecky, 586 F.3d 1109, 1127 (9th Cir. 2009),

qguoting Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20, 129 S. Ct. 365, 374 (200

A Ninth Circuit panel has found that post-Winttnis circuit’s slidng scale approach or

“serious questions” test survives “when appliepas of the four-element Winter test.” Alliang¢

for Wild Rockies v. Cottrell, 632 F.3d 1127, 1131-113®&(@ir. 2011). “In oher words, ‘seriou

guestions going to the meritspiéha hardship balance that tgggarply toward the plaintiff can

support issuance of an injunction, assuming ther dtthe@ elements of the Winter test are also

met.” 1d., at 1132.

Preliminary injunctive relief may be permis&bh habeas cases. See Byrd v. Moore,
F.Supp.2d 293, 297-98 (W.D.N.C. 2003) (discussingdstats for preliminary injunctive relief i
habeas cases). “Likelihood of success on thétsredone, however, without any showing of a
risk of irreparable harm, is not sufficient tonamnt the issuance of a preliminary injunction sin
Petitioners must always shaeme risk of probable irrepdnie injury.” Id. at 298, citing

Blackwelder Furniture Co. v. Seilig Mfg. Co5®& F.2d 189, 196 (4th Cir. 1977). Moreover, a

preliminary injunction must relate to the habeas issues in the case; petitioner may not see

adjudicate all grievances with the prison systerhis habeas action. Case v. Miller-Stout, 20

WL 68114175 (W.D. Wash. 2012). jumctive relief in a habeasase should be a rare
phenomenon.

B. Analysis

A preliminary injunction should not issue urdagecessary to prevent threatened injury
that would impair the court’s dlty to grant effective relief irm pending action. “A preliminary

injunction ... is not a prelimingradjudication on the merits butinar a device for preserving th
2
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status quo and preventing the pagable loss of rights before judgment.” Sierra On—Line, Ing.

Phoenix Software, Inc., 739 F.2d 1415, 1422 (9thlG8B4). Where a petitioner simply repeats

the basis for his petition for writ of habeas ag@s grounds for preliminary injunctive relief,
petitioner does not present a basis for the cousstee any form of preliminary relief. Such a
motion should be denied.

Here, petitioner complains that his disamgliy conviction which is the subject of his
habeas petition resulted in loss of overnighttsifr one year, and los$ non-contact visits for
two years, among other discipline, which hasltedun a violation of his civil rights. The

habeas petition claims that petditier's procedural due process rgltere violated in regard to

\-4

the underlying conviction which reléed in the discipline complained of here. The undersigned

will not recommend preliminary injunctive relief inishcase as it appears to be merely a speg
of the adjudication of the habeas action, i.e., jpet#r seeks to be relieved of the consequenc

conviction on the disciplinary.

d-up

es of

However, even considering petitioner’s motion in classic injunctive relief form, petitioner

would not prevail. In regar likelihood of success on the merits, respondent has filed a m
to dismiss which claims that the petition failsstate a cognizable federal claim, and that the
petition is unexhausted. Addng for purposes of the instamotion the claim of lack of
exhaustion only, and admittedly based only opaasgent’s motion to dismiss without the beng
of petitioner’s opposition, (but baden review of petitioner’s exhis), it appears that petitione
properly sought collateraeview only in one state court. (EQ. 10 at 2-4.) The briefs filed
with the state courts and ordéssued in response show thatifi@ener actually filed only one
habeas corpus petitionjtivthe Solano County Superior Cou(td. at 12-13.) The petitions file
with the California Court of Appeals and the Gadifia Supreme Court were not habeas petitig
Petitioner filed a “Notice of Application for Pereony [sic] Writ” with the court of appeals, (EQ
No. 1 at 13-14; ECF No. 10 at 15), and a “Notice of Petition for Peremtory [sic] Writ of
Mandate” with the state supreme court (B0& 1 at 17-19; EE No. 10 at 17).

A petition for writ of mandamus requesting tita trial court be atered to rule on the

habeas application, is not an applicationdoltateral review._Moore v. Cain, 298 F.3d 361, 3
3
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67 (5th Cir. 2002). Such a petition is not a peharal step in moving upe ladder of collateral
relief. Mitchell v. Janda, 2014 WL 502629, *6 (C@al. 2014). It does not constitute an

“application for State post-conviot or other collateral review with respect to the pertinent
judgment or claim....” 28 U.S.C. § 2244(d)(2)herefore, it does n@xhaust state court
remedies because it is not the proper procedetdtle to request that claims be reviewed on

their merits._Whitaker v. Savthout, 2015 WL 6437649, at *8 (E Cal. Oct. 21, 2015). See

also Saldana v. Spearman, 2014 WL 4761596 &N*®. Cal. Sep. 24, 2014) (state court

remedies not exhausted by petition for writ ofaiate filed in California Supreme Court); Goff
v. Salinas, 2013 WL 425330 at *2 n. 2 (E.D. Gadb. 1, 2013) (petition for writ of mandate “is|
not a procedure likely to be utikd to review the merit of antamn in habeas. Thus, this filing
for a writ of mandate does not exhaust his claims”).

Here, the petition for writ of mandate filedtlvthe California Courbf Appeals sought tg
complain about the actions of the superior coufailing to set the habeas petition for hearing
and for re-characterizing the qgties raised in his habeas paiiti, and claimed that the court nc
longer has jurisdiction over hisazins. (ECF No. 1 at 13.) Tipetition for writ of mandate filed
with the California Supreme Court made the sahadlenges. These petitions do not qualify 3
exhaustion petitions. Therefogstitioner has little to no chae of success on the merits on hi
habeas petition as a whole due to failure to exhaust.

The claim that petitioner was denied a haguor interview is noadversely affected by
whether he receives family visits not during the time his habeastition is pending. Thereforg
he is not likely to suffer irreparaharm to his habeas case if he is not granted family visits.

Nor is the denial of family visits by itsedf cause of irreparable harm. There is no
constitutional right to visitation for convictgutisoners, their family and spouses. Overton v.

Bazzetta, 539 U.S. 126, 136-37, 123 S.Ct. 2162 (20@B)olding prison regulations banning

visitation privileges entirely for a two-yeperiod for inmates witlwo substance abuse
violations and regulating the conditions of visitations by others as not affecting constitutior

rights that survive incarceration); KentudRept. of Corrections v. Thompson, 490 U.S. 454,

460-61, 109 S.Ct. 1904 (1989) (no liberty interest inwisith “a particular visitor”); Gerber v.
4
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Hickman, 291 F.3d 617, 621 (9th Cir.2002), cert. denied, 537 U.S. 1039, 123 S.Ct. 558 (2
(“[1]t is well-settled that prisones have no constitutional rights Wéincarcerated to contact vis

or conjugal visits.”); Tossaint v. McCarthy, 801 F.2d 1080, 1113 (9th Cir.1986) (denial of

contact visitation does not violate Eighth Amersaht), abrogated in part on other grounds by

Sandin v. Connor, 515 U.S. 472, 115 S.Ct. 22985%); Keenan v. Hall, 83 F.3d 1083, 1092 (¢

Cir.1996), amended by 135 F.3d 1318 (9th Cir.19B&)ynett v. Centoni, 31 F.3d 813, 817 (9t

Cir.1994).
The United States Supreme Court has ruladitimates do not have a constitutional rig
to contact visits; stating thatdhational connection between anln contact visits and internal

security of a detention facility is too obviotsswarrant discussionBlock v. Rutherford, 468

U.S. 576, 586, 104 S.Ct. 3227 (1984). The Court lao that a complete ban on contact visit
did not infringe on constitutional rights. Id.

On this point petitioner was found at the disciplinary to be guilty of introducing hero
into the institution for sales and distribution.CfENo. 10 at 45.) It is quite possible that, on
review of the evidence undgihg the disciplinary convictiorpetitioner may have received the
heroin at the institution throughvasitor, thus justifyng the discipline, preventing the possibilit
that petitioner would obtain more controlled siabses through contact \isj and thereby furthe
jeopardizing the institution.

Petitioner has not shown irreparable harm will occur if contact visits are prohibited
because he has alternative means of comeation which are open to him despite the
disallowance of visits: he may commungatith his family through correspondence and
telephone calls, and he may have non-contact wstkshis family after one year is over.
Although petitioner may find fault ih those alternatives, as loag they are available, the

alternatives need not be g@gsod as contact visits. See Overton v. Bazzetta, 539 U.S. 126, 1

123 S.Ct. 2162 (2003) (addressing prisoners' argtithat telephone calls are expensive and
letters do not help illiterate prisoners, the court aix@d that “[a]lternatives visitation need no
be ideal, however; they need piile available.”) Petitioner’'s guments that the termination of

visitation has profoundly and immegig affected his children maye true. However, petitioner
5
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cannot show that these alternatives are not seiffi¢b mitigate the adverse consequences of his
punishment. Any such argument would be $peculative to suppah injunction. The
undersigned finds that the existence of theseratives is satisfactory, and that petitioner will
not sustain irreparable harm if the court doesissue the jnnction. Because petitioner was
already incarcerated at the time he suffered wbgest disciplinary, he shadihave expected that
visitation rights are among timimber of rights he would have been expected to forfeit upon
incarceration, espediy if he committed misconduct. Meover, petitioner cannot raise the
interests of his children in éhcontext of this case. Therefore, the element of likelihood of
irreparable harm is not met.

Because petitioner cannot meet the two requetechents for a preliminary injunction, his
motion should be denied. Moreaygpetitioner is merely re-arguy the merits of his petition by
way of the instant motion, but has failed teehhis burden to demonstrate entitlement to

injunctive relief. The merits of the fon will be resoled in due course.

Il. CIVIL RIGHTS ACTION

Respondent contends that Bab corpus is not the propehiee to address petitioner’'s
request for injunctive relief. I true that to the extent the tiam for injunctive relief mirrors a
civil rights claim for denial of visiting privilegs, such a motion does not transform this habeas
case into a civil rights #ion. The punishment aspect of a giioary conviction is not severable
from the adjudication of the habeas acfiense.* The point here is tha punishment, or part of
it, may be so unconstitutional that preliminarjunctive relief might be warranted in thabeas

action.? Such is not the case here.

1%

Ultimately, the issue here might also be thigjestt of a civil rights action were one to by

filed.

Federal law opens two main avenues to relief on complaints related
to imprisonment: a petition for baas corpus, 28 U.S.C. § 2254,

! This case is distinct from Thornton v. Brovits7 F.3d 834 (9th Cir. 2014) in that the conditjon
under attack in that case was not a piament imposed by the conviction itself.
2 Take for example, the extreme situation veheeisentence called for lashing as well as being
confined. The lashing part of the sentence migdit be the subject of preliminary injunctive
relief in habeas.

6
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and a complaint under the CivRights Act of 1871, Rev. Stat.
1979, as amended, 42 U.S.C. § 1983. Challenges to the validity of
any confinement or to particuaraffecting its duration are the
province of habeas corpus, B v. Rodriguez, 411 U.S. 475, 500,
93 S.Ct. 1827, 36 L.Ed.2d 439 (1978quests for relief turning on
circumstances of confinement ynlae presented in a 1983 action.

Muhammad v. Close, 540 U.S.749, 750, £2@t. 1303, 1304 (2004) (per curiam).

Here, the motion itself could be viewedrax pertaining to the Vidity or duration of
petitioner’s confinement, but the conditions of his confinemenAs such, petitioner would
need to proceed with the claimsiagses in a civil ghts action rather thaanhabeas petition.

Such a course is problematic, howeVef.plaintiff were to pursa a civil rights action seeking

money damages, it may be barred by Heddumphrey, 512 U.S. 477, 114 S. Ct. 2364 (1994).

However, the court need nmiake that decision here.

lll. MOTION FOR APPONTMENT OF COUNSEL

Petitioner has also requested the appointraeocounsel. There currently exists no

absolute right to appointment of counsel in habeas proceedings. See Nevius v. Sumner, !

453, 460 (9th Cir. 1996). However, 18 U.S.C. § 30@6#horizes the appointment of counsel
any stage of the case “if the intst® of justice so require.” 8d&Rule 8(c), Fed. R. Governing 8
2254 Cases. In the present case, the court dodsaohat the interests of justice would be
served by the appointment of counsel at the present time.

CONCLUSION

Accordingly, IT IS HEREBY ORDERED #t: Petitioner’s March 18, 2016 request fof
appointment of counsel (ECF No. 23) is denathout prejudice to a remal of the motion at a
later stage of the proceedings.

For the reasons stated herein, IT ISREBY RECOMMENDED that petitioner’'s motiot
for preliminary injunction, filed Mech 18, 2016 (ECF No. 22), be denied.

?® Respondent argues that petitioner has notwesthe his administrativemedies for his claim
that visiting privileges shoulde restored. Res’t's Opp., ECF No. 25 at 2, citing ECF No. 22
21 (January 15, 2016 letter from Level Il Associatarden directing petitioner to proceed wit
his claims through the appeal process ratham iy correspondence). The outcome of this
argument is not entirely clear, howev&ee ECF No. 10 at 26-27 (Third Level Decision
exhausting administrative remedy, dated December 9, 2014).
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These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe® provisions of 28 U.S.C. 8 686(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivhe right to appeal the

District Court’s order._Martiez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: April 26, 2016

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE

GGH:076:md; bris0208.110
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