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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PHILLIP BRISETTE, No. 2:16-cv-0208 GEB GGH P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | ERIC ARNOLD,
15 Respondent.
16
17 Petitioner is a state prisongmoceeding pro se and in foarpauperis with a petition for a
18 | writ of habeas corpus purant to 28 U.S.C. § 2254.
19 | INTRODUCTION AND BACKGROUND
20 Petitioner initiated this action in the NortheDistrict of California as a petition for
21 | peremptory writ of mandate on December 7, 2015. After an amended petition was filed on
22 | January 26, 2016, the action was transferred tadteigact on February 1, 2016. The petition
23 | alleges that petitioner had beemarged with a violation of CCR Title 15, section 3016(c),
24 | introduction of a controlled substance into itgtitution for sales and distribution. (ECF No. 10
25 | at 6.) The amended petition raises the followiragna! that in processing his administrative
26 | appeal, respondent violatpdtitioner’'s due process rights 8gnying a hearing or interview.
27 Currently before the court is respondent’s motion to dismiss for fadustate a claim and
28 | for lack of exhaustion, filed April 4, 2016. Patitier has filed an opposition, to which respondent
1

Dockets.Justia.com


https://dockets.justia.com/docket/california/caedce/2:2016cv00208/290403/
https://docs.justia.com/cases/federal/district-courts/california/caedce/2:2016cv00208/290403/35/
https://dockets.justia.com/

© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

has filed a reply. Having reviewed all filinghe court now issues the following findings and
recommendations.
DISCUSSION

l. FAILURE TO STATE A CLAIM

A. Standard

Rule 4 of the Rules Governing Sect@b4 Cases provides, in pertinent part:

If it plainly appears from the pettn and any attached exhibits that
the petitioner is noentitled to reliefin the district court, the judge
must dismiss the petition and direct the clerk to notify the
petitioner.
The Advisory Committee Notes to Rule 8 icalie that the court may dismiss a petition
writ of habeas corpus, either on its own motimaler Rule 4, pursuant tbe respondent's motio

to dismiss, or after an answerthe petition has been file See Herbst v. Cook, 260 F.3d 1039

(9th Cir. 2001). A petition for habeas corgmuld not be dismissed without leave to amend
unless it appears that no tenatdeam for relief can be pleaded were such leave granted. Se

Jarvis v. Nelson, 440 F.2d 13, 14 (9th Cir. 1971).

B. Analysis

Respondent’s first basis for dismissal is tiat habeas petition fails to state a claim
because petitioner’s inaliifito receive an interview for purpes of his inmate appeal is not a
right protected by the Constitution or federal laRather, respondent argues, it is a state law
matter only.

A writ of habeas corpus is available un@8rU.S.C. § 2254(a) only on the basis of son

transgression of federaMabinding on the state court§diddleton v. Cupp, 768 F.2d 1083, 1085

(9th Cir. 1985); Gutierrez v. Griggs, 695 F.2d 11P87 (9th Cir. 1983). It is unavailable for

alleged error in the interprétan or application of statewa Middleton v. Cupp, 768 F.2d at

1085;_see also Lincoln v. Sunn, 807 F.2d 805, 814 C%. 1987); Givens v. Housewright, 786

F.2d 1378, 1381 (9th Cir. 1986). Habeas corpus cdyenatilized to trystate issues de novo.
Milton v. Wainwright, 407 U.S. 371, 377,92 S. Ct. 2174, 2178 (1972).

The Supreme Court has reiterated the stasdarceview for a federal habeas court.
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Estelle v. McGuire, 502 U.S. 62, 112 S. Ct. 4¥991). In_Estelle v. McGuire, the Supreme

Court reversed the decisiontbe Court of Appeals for the htih Circuit, which had granted

federal habeas relief. The Court held that th&MNCircuit erred in concluding that the eviden¢

was incorrectly admitted under state law since, “itasthe province of a federal habeas court
reexamine state court determinations on stateylagtions.”_Id. at 67-68, 112 S. Ct. at 480.
Court re-emphasized that “fedehalbeas corpus relief does notfbe error in state law.”_Id. at

67,112 S. Ct. at 480, citing Lewis v. Jeffers, 497 U.S. 764, 110 S. Ct. 3092, 3102 (1990),

Pulley v. Harris, 465 U.S. 37, 41, 104 S. Ct. 871, 8341984) (federal courts may not grant

habeas relief where the sole ground presented involves a perceived error of state law, unl
error is so egregious as to amount to a violatiothe Due Process or Equal Protection clause
the Fourteenth Amendment).

The Supreme Court further notdtit the standard of revielor a federal habeas court *
limited to deciding whether a contiien violated the Constitution,\Wss, or treaties of the United
States (citations omitted).” ldt 68, 112 S. Ct. at 480. The Coaldo stated that in order for

error in the state trial proceedinigsreach the level of a due pess violation, the error had to &

one involving “fundamental fairss,” Id. at 73, 112 S. Ct. at 48hd that “we ‘have defined the

category of infractions that viale “fundamental fairness” venarrowly.” 1d. at 73, 112 S. Ct.
at 482. Habeas review does not lie in a claimtiastate court erronesly allowed or excludec

particular evidence according to state evigewy rules. _Jammal Wan de Kamp, 926 F.2d 918

919 (9th Cir. 1991). As more recently re-empbegiby the Supreme Court, “‘a mere error of
state law ... is not a denial of due proces&ivera v. lllinois, 556 U.S. 148, 129 S. Ct. 1446,

1454 (2009) (quoting Engle v. Isaac, 456 107, 121, n. 21, 102 S. Ct. 1558 [] (1982)).
Here, petitioner’s claim of denial of an inteaw for his appeal is a violation of state lay
only. Although the California Cod&f Regulations do provide geiadly that “[a]t least one face
to-face interview shall be conducted with the appeléd the first level of review, or the second
level if the first level of re\aw is bypassed,” there are vaisaexceptions. 15 C.C.R. § 3084.7
The subsection cited by petition&3084.7(e)(4)(c), is one of thmexceptions and provides th

where the inmate is not presatthe institutn, either a telephonetarview may be conducted
3

to

he

and

D

SS Sc

s of

e

174

~

e).




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

or if the prisoner is not available for such anrview, “the reviewer mayequest that a suitable
employee in the jurisdiction where the appellanbcated complete the interview and provide
report.”

Even though California law may provide for ismterview, the failure to provide one
would violate at most state law, not federal latis is so because prisoners do not have a

“separate constitutional entitlement to a specific prison grievance procedure.” Ramirez v.

334 F.3d 850, 860 (9th Cir. 2003), citing ManmAdams, 855 F.2d 639, 640 (9th Cir. 1988).

Even the non-existence of, ire failure of prison officia to properly implement, an
administrative appeals process within the prison system does not raise constitutional cong

Mann, 855 F.2d at 640. See also, Buckley v. Barlow, 997 F.2d 494, 495 (8th Cir.1993); Fl

Alba, 932 F.2d 728 (8th Cir.1991); Azeez v. DeRtibe568 F.Supp. 8, 10 (N.D.11.1982) (‘[A

prison] grievance procedure is a proceduraltragily, it does not confeany substantive right
upon the inmates. Hence, it does not givetose protected libertinterest requiring the
procedural protections envisiahby the fourteenth amendnt&n Put another way, prison
officials are not required underderal law to process inmate graces in a specific way or to
respond to them in a favorable manner. Becthese is no right to any particular grievance
process, petitioner cannot state a cognizable fedab@as corpus claimrfa violation of his due

process rights based on allegatitimst prison officials failed tgive him a hearing or interview

in regard to his administrative appeakefTilford v. Chau, 2014 WL 2965320 at *15 (S.D. Cal.

July 1, 2014) (no right to a hearingrohg administrative appeal process).
Unlike the right to appear at an administrathearing for a disciplinary proceeding, thg

is a guaranteed procedural due process right; see Wolff v. McDonnell, 418 U.S. 539, 556

there is no such right during the appeals proteRstitioner has failed to state a federal due

process claim.

! Petitioner did receive a héwag at his disciplinary proceling. (ECF No. 10 at 59.)

2 Petitioner inserts an argumémthe middle of his discussiomcerning his claim of denial of
interview or hearing, that thavestigator “used speculation” thnd guilt where there was not
sufficient evidence....” (ECF No. 10 at 7.) Iinet clear that petitioner is raising a separate
claim here; however, if he is, it is not exhimas It would also be barred by Nettles. See
discussiorsupra.
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Respondent’s second contention why the petifioes not state a federal habeas claim
that habeas corpus is limited to challenges tdabieor duration of confiement, and that in this
case a grant of petitioner’s claim would mecessarily spell speedier release.

The Ninth Circuit has now definitively decided when a case is properly brought as g
habeas corpus petition, and wheeial rights action, ifat all, is the appropte type of action.

According to_Nettles v. Grounds, _ F.3d__, No. 12-169&5 Cir. July 26, 2016) (en banc), ar

action is only properly brought ashabeas corpus ptn if overturningthe state conviction,
including a prison disclmary conviction, wouldhecessarily result in a reduction of the

underlying criminal sentendeThe Ninth Circuit in Nettles overruled its past decisions which

believed habeas jurisdiction appropriate if overturning a disciplinary conviction could

“potentially” reduce the sentence, DockerChase, 393 F.3d 1024, 1031 (9th Cir. 2004), or

might “likely” affect the duration of the undging sentence, Bostic v. Carlson, 884 F.2d 126

1269 (9th Cir. 1089). In Nettles itself, the vimeg of a disciplinary conviction(s) would not

necessarily reduce the sentenae, make a prisoner serving a&lgentence eligible for parole,
since parole eligibility in California was based omypart on a disciplingrhistory. Therefore, i
could not be said that a vacating of the igiigcary would necessarily reduce the underlying
criminal sentence of life imprisonmewntth the possibility of parole.

The undersigned has reviewed petitioner’s akhénd notes that petitioner was assess
180 days loss of credit (as well as loss of vigitd privileges). There is no indication as to
petitioner’s underlying sentence, hoxee, and whether it is detemmate or indeterminate. See
ECF No. 10 at 1 (length of senten “Not Applicable”). Therefa, the undersigned is unable t
determine whether petitioner’s claim, if successftduld lead to speeeli release or is too

speculative._See Elder 8warthout, 2015 WL 4730370, at {B.D.Cal. Aug. 10, 2015) (relying

on Nettles (pre-en banc) to find no cognizabledas claim stated where petitioner sought

restoration of forfeited credits and expungement of a disciglic@mviction that was imposed

% The majority opinion was joined in full by fijadges, and a concurring judge who agreed |
the holding reached by the five judges, but did not join the majority only on an alternative
analysis reaching the holdifigised on statutory constructi@s, opposed to Supreme Court
precedent.
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only seven years into an indeterminate sexgai 47 years to life because the connection
between the disciplinary convicti@md the possibility of paroleigibility in the distant future
was merely speculative).

Petitioner has the burden to show that jucison is proper under 28 U.S.C. section 221
He has not done so. Nothing in the pefitior the opposition to the motion to dismiss,
demonstrates that an invalidadiof a disciplinary conetion would have more than a speculat
effect on the duration of his incarceration.efdfore, respondent’s motion should be granted
this basis as well.

Il. EXHAUSTION

Because respondent’s position is that¢hse is not properly brought in habeas
jurisdiction, and the undersigned agrees, the arguthahthe habeas petit is not exhausted ig
inapplicable.

1. LEAVE TO AMEND

It is not appropriate teua sponte construe a habeas petitionaasivil rights action since
the action will probably not name the right defemidaor seek appropriate civil rights relief.
Nettles, supra, at Section IV. &my event, the petitioner muestpressly consent to a conversig
of the action which may necessitate the filinganfamended complaint, and may subject the
petitioner to a higher filig fee, as well as different exhaustrequirements. If petitioner hereir
files objections to these Fimdjs and Recommendations, hellshdvise the district judge
whether he desires to transfornmsthction into a civil rights aain, in the event the district judg
agrees that this action may not proceed in habegmis. Petitioner is advised that whatever
relief may be available in a civil rights acti@anfavorable ruling in a il rights action will not
direct a finding of parole eligibtly. Petitioner is further advisiethat a civil rights action must
demonstrate a violation of the fedkconstitution or fedal statutory law. Such an amendmen
doubtful here in that plaintiff has heretofore rel@dasserted violations efate law. Finally, a
civil rights complaint must seek appropriate relief.
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CONCLUSION

For the reasons stated herein]STHEREBY RECOMMENDED that:

1. Petitioner’s request to stay and graaive to amend (as state(ECF No. 28) be
denied.

2. Respondent’s motion to dismiss, filedrihg@, 2016 (ECF No. 24), be granted and th
action be dismissed; however, petitioner should advise the district judge, if petitioner so de
that petitioner wishes to preed in this case as a civigjnits action. Petitioner should
demonstrate in his request that a viable fedgvdlrights claim exists.If the district judge
believes that such amendment is advisable edteew of the objeatins, petitioner should be
allowed to proceed in a civil rights action wah amended complaint, naming proper defenda
and setting forth a federal claim, afteype the normal filing fee for civil actions.

These findings and recommendations are submitted to the United States District Juy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 689(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiags,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivihe right to appeal the

District Court’s order._Martiez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

Dated: July 26, 2016

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE
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