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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | FRED WILSON, No. 2:16-cv-0219 AC P
12 Plaintiff,
13 V. ORDER
14 | ROBERT FOX, et. al.,
15 Defendants.
16
17 Plaintiff, a former state prisoner procesglpro se, seeks relief pursuantto 42 U.S.C. §
18 | 1983 and has requested leave to proceedmd@auperis pursuant to 28 U.S.C. § 1915.
19 | Plaintiff has consented to theigdiction of the undersigned magiate judge for all purposes
20 | pursuant to 28 U.S.C. 8§ 636(c) dmacal Rule 305(a). ECF No. 8.
21 l. Application to Proceed In Forma Pauperis
22 Plaintiff has submitted a declaration that makes the showing required by 28 U.S.C.|8
23 | 1915(a). ECF No. 11. Accordingly, the requegtrimceed in forma pauperis will be granted.
24 Il. Statutory Screening of Prisoner Complaints
25 The court is required to screeamplaints brought by prisonémseeking relief against a
26
27 | * Although he has since been released (ECPINdecause plaintiff was incarcerated at the tjme
he filed his complaint (ECF No. 1 at 1), hesidl subject to the seening requirements of 28
28 | U.S.C. § 1915A(a)._Olivas v. Nevada ek @ep't of Corr., 856 F.3d 1281, 1284 (9th Cir. 201[7).
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governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immdwoen such relief. 28 U.S.C. 8 1915A(b)(1), (2).

A claim “is [legally] frivolous where it lacks aarguable basis either law or in fact.”

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). “[A] judge may dismiss [in formaygeris] claims which are based on indisputab

meritless legal theories or whose factual coinbdes are clearly baseless.” Jackson v. Arizona

885 F.2d 639, 640 (9th Cir. 1989) (citation and intecpadtations omitted), superseded by sta

on other grounds as stated in Lopez v. Smith, 203 F.3d 1122, 1130 (9th Cir._2000); Neitzk

U.S. at 327. The critical inquing whether a constitutional chaj however inartfully pleaded,
has an arguable legal and factual basis. Id.

“Federal Rule of Civil Procedure 8(a)(2) recps only ‘a short and plain statement of th
claim showing that the pleader is entitled to réliafprder to ‘give thedefendant fair notice of

what the . . . claim is and the grounds upon Wiiticests.” Bell Atl. Corp. v. Twombly, 550

U.S. 544, 555 (2007) (alteration in originaduting_Conley v. Gibson, 355 U.S. 41, 47 (1957

However, in order to survive dismissal for failure to state a claim, a complaint must contair
than “a formulaic recitaon of the elements of a causeaafion;” it must contain factual
allegations sufficient “to raise a right to relafove the speculative level.”_Id. (citations
omitted). “[T]he pleading must contain somethingreno. . than . . . a statement of facts that
merely creates a suspicion [of] a legally cognliealght of action.” _dl. (alteration in original)
(quoting 5 Charles Alan Wright & ArthuR. Miller, Federal Practice and Proced§re216 (3d
ed. 2004)).

“[A] complaint must contain sufficient factual matter, accepted as true, to ‘state a cli

relief that is plausible on its face.” Adtudt v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell

Atl. Corp., 550 U.S. at 570). “A claim has fagudusibility when thelaintiff pleads factual

content that allows the court to draw the reabtmmference that the defendant is liable for the

misconduct alleged.” 1d. (citing Bell Atl. Cpr, 550 U.S. at 556). In reviewing a complaint
2
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under this standard, the court must accept aghruallegations of tncomplaint in question,

Hosp. Bldg. Co. v. Rex Hosp. Trs., 425 U.S. 738, (3406), as well as construe the pleading

the light most favorable to th@aintiff and resolve all doubts the plaintiff's favor, Jenkins v.
McKeithen, 395 U.S. 411, 421 (1969).
II. Complaint
The complaint alleges that defendantg,FCollins, Bick, Ditomas, Saukhla, Jensen,
Sanders, Omar, and Lewis denied plaintiff neagssedical care in violation of his Eighth
Amendment rights. ECF No. 1 at 2-3. Pldfrguffers from and has a family history of

cardiovascular disease and has two stents in his. cleksat 3. Plaintf alleges that during his

n

confinement he suffered from chest pains and went “man down” due to chest pains on a numbe

of occasions._ld. at 3-4. In response, defergdfailed to provide medication to control or treat

his chest pains, failed to provide appropr@iggnostic testing, andifad to provide proper

treatment, including sending him to a specialisspite the fact that he kept experiencing chest

pains. _Id.

V. Deliberate Indifference

A. Leqgal Standard

“[T]o maintain an Eighth Amendment claimd®al on prison medical treatment, an inmate

must show ‘deliberate indifference to seriongdical needs.”” Jett v. Penner, 439 F.3d 1091,

1096 (9th Cir. 2006) (quoting Estelle v. Gamble, 428.197, 104 (1976)). Thigquires plaintiff

to show (1) “a ‘serious medical need’ by demoristgathat ‘failure to treat a prisoner’s condition

could result in further significant injury or tlianecessary and wantoriliction of pain,” and
(2) “the defendant’s responsettee need was deliberately indifferent.” Id. (some internal

guotation marks omitted) (quoting McGuckin v. Smith, 974 F.2d 1050, 1059-60 (9th Cir. 19

Deliberate indifference is estathed only where the defendasubjectively “knows of and

92)).

disregards amxcessiverisk to inmate health and safety.” Toguchi v. Chung, 391 F.3d 1051,/1057

(9th Cir. 2004) (emphasis added) (citatiow anternal quotation marks omitted). Deliberate
indifference can be establishtay showing (a) a purposeful aot failure to respond to a

prisoner’s pain or possible medical need andhéym caused by the indifference.” Jett, 439 F|
3
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at 1096 (citation omitted). Civil retdssness (failure “to act in the face of an unjustifiably high
risk of harm that is either known or so obvidhat it should be known”) is insufficient to

establish an Eighth Amendment violatioRarmer v. Brennan, 511 U.S. 825, 836-37 & n.5

(1994) (citations omitted).
A difference of opinion between an inmaied prison medical personnel—or between
medical professionals—regardiagpropriate medical diagnosis and treatment is not enough to

establish a deliberate indifference clai®anchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989);

Toguchi, 391 F.3d at 1058. Additionally, “a comptahat a physician lsabeen negligent in

diagnosing or treating a medicandition does not state a vatithim of medical mistreatment
under the Eighth Amendment. Medical malpi@etoes not become a constitutional violation
merely because the victim is a prisoner.” Estelle, 429 U.S. at 106.

B. Failure to State a Claim

Plaintiff must demonstrate how the conditi@isout which he complains resulted in a

174

deprivation of his constitutiohaights. Rizzo v. Goode, 423 8. 362, 370-71 (1976). Also, the

complaint must allege in specific terms how eaamed defendant is involved. Arnold v. Int'l

Bus. Machs. Corp., 637 F.2d 1350, 1355 (9th Cir. 1981). There can be no liability under 42

U.S.C. § 1983 unless there is some affirmdiveor connection between a defendant’s actior

=

S

and the claimed deprivation. Id.; Johnson v. Duffy, 588 F.2d 740, 743 (9th Cir. 1978).

Furthermore, “[vlague and conclusalegations of official particigtion in civil rights violations

are not sufficient.”_Ivey v. Bd. of Regents, 67.2d266, 268 (9th Cir. 1982) (citations omitted).

o —

Although plaintiff identifies Fox, CollingBick, Ditomas, Jensen, and Lewis as
defendants, he has not alleged any facts sigpwhat these defendandid or did not do.
Plaintiff's general allegations &h these defendants failed to preinecessary medical care in
violation of his Eighth Amendment rights, Wwadut identifying any specific actions by these

defendants, does not specify with the reguutetail how each of them was deliberately

indifferent to his medical needs. However, because plaintiff may be able to allege additional fac

that would demonstrate that defendants were delibly indifferent to his medical needs, he will

be given the option to amend the complaint.
4
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C. Claims for Which a Response Will Be Required

Plaintiff claims that he suffers from and feafamily history of carivascular disease, h
two stents in his chest, experienced acuestpains, and went “man down” on a number of
occasions due to chest pains. ECF No. 14t Ble further allegethat defendants Saukhla,

Omar, and Sanders saw him in response to lestgains and “man down” incidents, but faile

to offer proper treatment for his chest pains or &&ps to prevent future ispdes._ld. The facts

indicate that despite plaintif’'ongoing chest pains, cardiovascusease, family history of

cardiovascular disease, and thegance of two stents in his chatefendants Saukhla, Omar, gnd

Sanders did not provide medicatithrat would control or treat gintiff's chest pain, failed to
provide appropriate diagnostic tieg), and failed to provide proparedical treatment to reduce

alleviate plaintiff's chest pains or prevent frgiepisodes. Id. laddition, defendant Saukhla

denied plaintiff access to a specialist. Idd.atAlthough his claims may ultimately amount to &

difference of opinion as to propgeatment, at the pleading stage plaintiff has pled sufficient
facts to state a claim againsfeledants Saukhla, Omar, and Sandersleliberate indifference t
his serious medical need.

V. Leave to Amend

For the reasons set forth above, the chinds that the compint does not state

cognizable claims against defendants Fox, ColBnsk, Ditomas, Jensen, and Lewis. However,

it appears that plaintiff may be able to allégets to remedy this and he will be given the

opportunity to amend the complaint if he desires.

or

=

O

Plaintiff may (1) proceed forthwith to serdefendants Saukhla, Omar, and Sanders gn his

claim that they failed to provide necessary roalicare in violation of his Eighth Amendment
rights, or (2) he may delay serving any defendemt amend the complaint to attempt to state

cognizable claims against defendants Fox, CallBick, Ditomas, Jensen, and Lewis.

Plaintiff will be required to complete and return the attached notice advising the coyrt how

he wishes to proceed. If plaintiff chooses to amend the complaint, he will be given thirty d
file an amended complaint. If plaintiff elects to proceed on his claims against defendants

Saukhla, Omar, and Sanders without amending the complaint, the court will send him the
5
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necessary forms for service of the complaint #xedclaims against defendants Fox, Collins, B
Ditomas, Jensen, and Lewis will remain dismissed without prejudice.

If plaintiff chooses to file an amended cdaipt, he must demonstrate how the conditig
about which he complains resulted in a deproradf his constitutional rights. Rizzo, 423 U.S
370-71. Also, the complaint must allege in specific terms how each named defendant is ir
Arnold, 637 F.2d at 1355. There can be no liabuitgler 42 U.S.C. § 1983 unless there is so
affirmative link or connection between a defendant’s actions and the claimed deprivation.
Johnson, 588 F.2d at 743. Furthermore, “[v]ague conclusory allegations of official
participation in civil rightsviolations are not sufficient.’lvey, 673 F.2d at 268 (citations
omitted).

Plaintiff is also informed that the courtro®ot refer to a prior ple@t in order to make
his amended complaint complete. Local R22€ requires that an amended complaint be
complete in itself without reference to any prior pleading. This is because, as a general ru

amended complaint supersedes the originadptaint. Loux v. Rhay, 375 F.2d 55, 57 (9th Cir
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1967), overruled in part by Lacey v. Maricdpaunty, 693 F.3d 896, 929 (9th Cir. 2012) (claims

dismissed with prejudice and Wwaut leave to amend do not haweebe re-pled in subsequent
amended complaint to preserve appeal). Once plaintiff files an amended complaint, the o
complaint no longer serves any function in the ca3eerefore, in an amended complaint, as i
an original complaint, each claim and the ilwemnent of each defendant must be sufficiently
alleged.

VI. Plain Language Summary of this Order for a Pro Se Litigant

Your request to proceed in forma paupesigranted and you are not required to pay th

entire filing fee immediately.

riginal

N

e

Some of your allegations in the complairgtstclaims against the defendants and some do

not. Your allegations of medical indifferemagainst defendants Saukhla, Omar, and Sande
state a claim and require a response.
Your allegations against defendants Foxi@sy Bick, Ditomas, Jensen, and Lewis do

not state a claim and will be dismissed with leovamend. In order to state a claim of medic
6
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indifference against defendants Fox, Collins, Bldkomas, Jensen, and Lewis, you must pro
more information about what each defendantadiid how it violated your rights. Specifically,
you must state facts that shdvat each listed defendant knawout your serious medical need
and ignored the risk.

If you want, you can either (1) proceed indizely on your claims against defendants
Saukhla, Omar, and Sanders or (2) try to ameaddmplaint to state claims against defendar
Fox, Collins, Bick, Ditomas, Jensen, and Lewis. If you want to go forward without amendi
complaint, your claims against defendants Fox, Collins, Bick, Ditomas, Jensen, and Lewis
remain dismissed without prejudice. If yolmoose to amend your complaint, the amended
complaint must include all of the claims you w#mtnake, including the ones that have alreac
been found to state a claim, because the courhwaillook at the claims or information in the
original complaint. Any claims not in the amended complaint will not be considered. You
must complete the attached notification showingtylou want to do and retuit to the court.
Once the court receives the notice, it will issue@water telling you what you need to do next (i
file an amended complaint or complete and return service paperwork).

In accordance with the above, I$ HEREBY ORDERED that:

1. Plaintiff's request for leave to proceedorma pauperis (ECF No. 11) is granted.

2. Plaintiff's claims against defendants Fox, Collins, Bick, Ditomas, Jensen, and Le
are dismissed with leave to amend.

3. Plaintiff has the option to proceednmadiately on his medical indifference claims
against defendants Saukhla, Omar, and Sandeet &xth in Section IV.C above, or to amend
the complaint.

4. Within fourteen days of service of tlhusder, plaintiff shall complete and return the
attached form notifying the court whether he wants to proceed on the screened complaint

whether he wants to file a first amended complaint.

-

DATED: June 12, 2017 :
MM—M

ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FRED WILSON, No. 2:16-cv-0219 AC P
Plaintiff,
V. PLAINTIFF'S NOTICE ON
ROBERT FOX, et. al., HOW TO PROCEED
Defendants.
Checkone:

Plaintiff wants to proceed immediately his Eighth Amendment claims against
defendants Saukhla, Omar, and Sandersowithmending the complaint. Plaintiff
understands that going forveawithout amending the complaint means that his claims
against defendants Fox, Collins, Bick, Ditomé&ensen, and Lewis will remain dismisse
without prejudice.

Plaintiff wants to amend the complaint.

DATED:
Fred Wilson
Raintiff pro se
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