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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | FRED WILSON, No. 2:16-cv-0219 JAM AC P
12 Plaintiff,
13 V. ORDER
14 | ROBERT FOX, et al.,
15 Defendants.
16
17 Plaintiff, a former state prisoner proceedprg se with a civil rights action pursuant to
18 | 42 U.S.C. 8 1983, has filed a first amended compldRule 15 of the Federal Rules of Civil
19 | Procedure provides that “[a] pamyay amend its pleading once as a matter of course within | . .
20 | 21 days after service of a respwespleading.” Fed. R. Civ. P. 1&)(1)(B). Defendants served
21 | their answer on October 23, 2017. ECF No. 2he first amended complaint filed on
22 | November 13, 2017, was therefgrermissible under Rule 15.
23 l. First Amended Complaint
24 Although plaintiff is not curretty incarcerated, he is procerd in forma pauperis (ECF
25 | No. 12 at 7) and the amended complaint &efore subject to seening under 28 U.S.C.
26 | §1915(e)(2)(B). Under § 1915(e)(B)( the court must dismiss a complaint or portion theredf if
27 | the plaintiff has raised claimsahare “frivolous or malicious fail to state a claim upon which
28 || 1
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relief may be granted, or that seek monetaligfrelom a defendant who is immune from such
relief.

Upon screening the original complaint, the ¢daund that plaintiff had stated claims fg
deliberate indifference against defendants Saukhla, OSarathSanders. ECF No. 12 at5. H
deliberate indifference claims against aefants Fox, Collins, Bick, Ditomas, Jendeand Lewis
were dismissed with leave to amend. Id. aP#aintiff was given the option to proceed on his
cognizable claims or to try and amend the compldd. at 5-6. He chose to proceed on the
screened original complaint. ECF No. 13. Plaintiff has now filed a first amended complair
permitted by Rule 15. ECF No. 25.

In the first amended complaint, plaintiffmas the same defendants as in his original
complaint, with the exception of Lewis, whas not been identifieeis a defendant in the
amended complaint. ECF No. 25 at 1-2. dditon to his original Eighth Amendment claims,
plaintiff also asserts claims under ¥2S.C. 88 1985 and 1986. Id. at 3-9.

A. Claims for Which a Response Will Be Required

Plaintiff's Eighth Amendment claims agairfsaukhla, Osman, and Sanders are nearly
identical to the claims in the original complaand are therefore cognltda as set forth in the
original screening order (ECF No. 12 at 5). Defendants Saukhla, Osman and Sanders wil
therefore be required tespond to these claims.

B. Failure to State a Claim

For the reasons set forth below, plaintiff's § 1985 and 8§ 1986 claims against Saukh
Osman and Sanders, as well as all of his claiganst Fox, Collins, Bick, Ditomas and Jende
fail to state claims for relief.

i
i

! Defendant Osman was erronsly identified as “Omar” in the original complaint.

2 In the original complaint, plaintiff identifiethis defendant as “Jensen” in the caption and
“Jenden” in the list of defendanlSCF No. 1 at 1-2) and the origiredreening ordemefers to this
defendant as “Jensen” (ECF No. 12). Howetrer,amended complaint identifies this defends
solely as “Jenden.”
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i. Deliberate Indifference

“[T]o maintain an Eighth Amendment claimd®al on prison medical treatment, an inm
must show ‘deliberate indifference to serionsdical needs.” Jett v. Penner, 439 F.3d 1091,

1096 (9th Cir. 2006) (quoting Estelle v. Gamble, 428.197, 104 (1976)). Thigquires plaintiff

to show (1) “a ‘serious medical need’ by demorisigathat ‘failure to treat a prisoner’s conditig
could result in further significant injury or tlhianecessary and wantoriliction of pain,” and
(2) “the defendant’s responsettee need was deliberately indifferent.” Id. (some internal

guotation marks omitted) (quoting McGuckin v. Smith, 974 F.2d 1050, 1059-60 (9th Cir. 1¢

Deliberate indifference is estathed only where the defendasubjectively “knows of and

disregards amxcessiverisk to inmate health and safety.” Toguchi v. Chung, 391 F.3d 1051,

(9th Cir. 2004) (emphasis added) (citatiowd anternal quotation marks omitted). Deliberate

indifference can be establishtay showing (a) a purposeful aot failure to respond to a

prisoner’s pain or possible medical need andhéym caused by the indifference.” Jett, 439 F|

at 1096 (citation omitted). Civil retdssness (failure “to act in the face of an unjustifiably high

risk of harm that is either known or so obvidhat it should be known”) is insufficient to

establish an Eighth Amendment violatioRarmer v. Brennan, 511 U.S. 825, 836-37 & n.5

(1994) (citations omitted).
A difference of opinion between an inmaied prison medical personnel—or between
medical professionals—regardiagpropriate medical diagnosis and treatment is not enough

establish a deliberate indifference clai@anchez v. Vild, 891 F.2d 240, 242 (9th Cir. 1989);

Toguchi, 391 F.3d at 1058. Additionally, “a conmiptahat a physician lsabeen negligent in
diagnosing or treating a medicandition does not state a vatithim of medical mistreatment

under the Eighth Amendment. Medical malpi@etoes not become a constitutional violation

merely because the victim is a prisoner.” Estelle, 429 U.S. at 106.

In screening the original comhd, the court advised that

[p]laintiff must demonstrate howhe conditions about which he
complains resulted in a depriv@t of his constitutional rights.
Rizzo v. Goode, 423 U.S. 362, 370{(2B76). Also, the complaint
must allege in specific terms how each named defendant is
involved. _Arnold v. Int'l Bus. Machs. Corp., 637 F.2d 1350, 1355
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(9th Cir. 1981). There can o liability under 42 U.S.C. § 1983
unless there is some affirmative link or connection between a
defendant’s actions and the claondeprivation. _Id.; Johnson v.
Duffy, 588 F.2d 740, 743 (9th Cir. 1978). Furthermore, “[vlague
and conclusory allegations of affal participation in civil rights
violations are not sufficient.lvey v. Bd. of Regents, 673 F.2d 266,
268 (9th Cir. 1982) (citations omitted).

ECF No. 12 at 4. As with the original complaialthough plaintiff has entified defendants Fo

Collins, Bick, Ditomas and Jenden as defendantbalsenot alleged any facts showing what th
defendants did or did not do that violated hights under the Eighth Amendment. ECF No. 2!
3-6. The first amended complaint does not allege any actions by Bick, Ditomas or Jenden
his general assertion that Fox and Collins allodectors to give substandard care is too vagu
and conclusory to demonstrate the necessary peisoptvement in the viation of his rights.
Id. Conclusory allegations thatétendants” violated his rightseamsufficient to state claims fg
relief. Plaintiff's Eighth Amendment claims @gst defendants Fox, Collins, Bick, Ditomas ar
Jenden will therefore be dismissdélaintiff shall be given onerfal opportunity to amend and i
advised that continued failure to allege specionduct by these defendants will result in a

recommendation that the claimsdismissed without leave to amend.

il 8 1985 Conspiracy

To state a cause of action undetd85(3), a complaint must allege
(1) a conspiracy, (2) to depriveayaperson or a class of persons of
the equal protection of the law®or of equal privileges and
immunities under the laws, (3) antdoy one of the conspirators in
furtherance of the conspiracynd (4) a personal injury, property
damage or a deprivation of any right privilege of a citizen of the
United States.

Gillespie v. Civiletti, 629 F.2d 637, 641 (9th Ci©80) (citing_Griffin v. Breckenridge, 403 U.S|

88, 102-03 (1971)). “[T]here must be some ramalperhaps otherwisg#ass-based, invidiously
discriminatory animus behinddlconspirators’ action.” Griffi, 403 U.S. at 102. To state a
claim under 8§ 1985(3) for a non-race-based clasd\thth Circuit require&'either that the
courts have designated thesdan question a suspect or gusisspect classification requiring
more exacting scrutiny or thab@gress has indicated through Eation that the class required

special protection.”_Sever. Alaska Pulp Corp., 978 F.2d29, 1536 (9th Cir. 1992) (quoting

Schultz v. Sundberg, 759 F.2d 714, 718 (9th Td8B5)). “[T]he absence of a section 1983
4
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deprivation of rights precludes a section 1886spiracy claim predicated on the same

allegations.”_Caldeira v. County of Kau866 F.2d 1175, 1182 (9th Cir. 1989) (citing Casset

v. Nevada County, 824 F.2d 735, 739 (9th Cir. 1987)).

The Ninth Circuit requires a plaintiff allegingcanspiracy to violateivil rights to “state

specific facts to support the existe of the claimed conspiracy.” Olsen v. Idaho State Bd. o

tari

f

Med., 363 F.3d 916, 929 (9th Cir. 2004) (citation and internal quotation marks omitted); Caldeira

866 F.2d at 1181 (“the plaintiff must show agreement or ‘meeting of the minds’ by the
defendants to violate his constitinal rights”). The mere s&ent that defendants “conspirec
is not sufficient to state a claim, as “[tlhreadbaaeitals of the elements of a cause of action,
supported by mere conclusory statements, deuffice.” Ashcroft v. Igbal, 556 U.S. 662, 678
(2009).

Plaintiff's allegations of a conspiracyilféo state a claim upon which relief may be

granted because his claims are vague and caorglu There are no facts that demonstrate an

agreement between any of the defendants; joareemployment by the California Department

of Corrections and Rehabilitation is insufficiea establish the comon objective required for a
conspiracy. Furthermore, althoupglaintiff states that he is Atan-American, there are no fact
that demonstrate a race-based, discriminatotyvenbehind defendants’ actions, particularly
since he appears to allege that inmates nege were provided defient medical care “in hopes
that inmates at the California Medical Facilipuld simply die off!” ECF No. 25 at 5. While
prisoners can be members of a protected classtwe\of their race, religion, or other recogniz
protected status, the fatiat plaintiff is a prisoner does nitgelf qualify him as a member of a

protected class. See Webber v. Crabtree, 158460, 461 (9th Cir. 1998); see also Pryor v.

Brennan, 914 F.2d 921, 923 (7th Cir. 1990) (“Prisodersot constitute suspect class.”);

Moss v. Clark, 886 F.2d 686, 690 (4th Cir. 1989) @®&tatus of incarceration is neither an

immutable characteristic, nor an invidious basislagsification.” (internlcitations omitted)).
For these reasons, the conspiralaim will be dismissed witlteave to amend. If plaintif

chooses to amend this claim he will needlega specific facts showing that a conspiracy

existed and that the conspiracy was motivated anpif's membership in a protected class. k
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example, if he knows of commuaitions between or statements made by defendants regarding

the alleged conspiracy or hasiet reasons to believe there veasonspiracy, he should include
that information in the amendedroplaint. Simply stating thatefendants conspired to violate
his rights and that there waa agreement or understandingvieen defendants, without more,
will be insufficient to support a claim of consgay and will result in a recommendation that th
claim be dismissed wibut leave to amend.

iii. § 1986 Neglect to Prevent

“Section 1986 authorizes a remedy againsesiators who have negligently failed to

prevent a conspiracy that waube actionable under § 1985 errato v. San Francisco Cmty.

Coll. Dist., 26 F.3d 968, 971 n.7 (9th Cir. 1994); KaiPanahi v. Los Angeles Police Dep't,

839 F.2d 621, 626 (9th Cir. 1988). “A claim damstated under section 1986 only if the

complaint contains a valid claionder section 1985.” 1d. a6 (citing Trerice v. Pedersen,

769 F.2d 1398, 1403 (9th Cir. 1985)). Because fifalras not stated a cognizable claim unde
8 1985, he has not stated a claim under 8 1986 a&sé ttlaims must be dismissed with leave
amend.

C. Leave to Amend

For the reasons set forth above, the chods that the conlpint does not state
cognizable claims against defendants Fox, Collins, Bick, Ditomas and Jenden. The comp
also fails to state 88 1985 and 1986 claimareg) defendants Saukhla, Osman and Sanders.
However, it appears that plaintifiay be able to allege factsremedy this and he will be given
an opportunity to amend the complaint if he oesi Since plaintiff was previously given an
opportunity to amend the complaint and warned ¢batlusory allegations were not sufficient
state claims for relief, if he amends thengdaint and once again provides only vague and
conclusory allegations, the undersigned will recanchdismissal of those claims without furth
leave to amend.

Plaintiff may proceed forthwith to serdgefendants Saukhla, Osman and Sanders on
claim that they failed to provide necessary roalicare in violation of his Eighth Amendment

rights or he may delay servirgy defendant and amend the complaint to attempt to state
6
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cognizable claims against defendants Fox, Collins, Bick, Ditomas and Jenden and against

Saukhla, Osman and Sanders for violating 88 1985 and 1986.

Plaintiff will be required to complete and return the attached notice advising the coyrt how

he wishes to proceed. If plaintiff chooses to amend the complaint, he will be given thirty d

file an amended complaint. If plaintiff elects to proceed on his claims against defendants

Saukhla, Osman and Sanders without amendingdimplaint, those defendants will be directed

to respond to the amended complaint. A deaiso go forward without amending the complai

ays to

will be considered a voluntarily dismissal of all of the claims against defendants Fox, Collips,

Bick, Ditomas and Jenden and of the § 1985 and 8§ 1986 claims against Saukhla, Osman

Sanders.

and

If plaintiff chooses to file an amended cdaipt, he must demonstrate how the conditipns

about which he complains resulted in a deproradf his constitutional rights. Rizzo, 423 U.S

at

370-71. Also, the complaint must allege in specific terms how each named defendant is involve

Arnold, 637 F.2d at 1355. There can be no liabuitgler 42 U.S.C. § 1983 unless there is so
affirmative link or connection between a defendant’s actions and the claimed deprivation.
Johnson, 588 F.2d at 743. Furthermore, “[v]ague conclusory allegations of official
participation in civil rightsviolations are not sufficient.’lvey, 673 F.2d at 268 (citations
omitted).

Plaintiff is also informed that the courtro®ot refer to a prior pleing in order to make
his amended complaint complete. Local R22€ requires that an amended complaint be
complete in itself without reference to any prior pleading. This is because, as a general ru

amended complaint supersedes the originadptaint. Loux v. Rhay, 375 F.2d 55, 57 (9th Cir

me

d.;

le, an

1967), overruled in part by Lacey v. Maricdpaunty, 693 F.3d 896, 929 (9th Cir. 2012) (claims

dismissed with prejudice and Wwaut leave to amend do not haweebe re-pled in subsequent

amended complaint to preserve appeal). Once plaintiff files an amended complaint, the o

and any previous amended complaints no longeesany function in the case. Therefore, in an

amended complaint, as in an original conmmgleeach claim and the involvement of each

defendant must be sufficiently alleged.

riginal
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I. Plain Language Summary of this Order for a Pro Se Litigant

Some of your allegations in the amended complaint state claims against the defendants

and some do not. Your allegations of delibeiatifference against defendants Saukhla, Osman

and Sanders state a claamd require a response.

All of your allegations against defendants Fox, Collins, Bick, Ditomas and Jenden,
your 8§ 1985 and § 1986 claims against Saukhleyd@dsand Sanders, do not state cognizable
claims and will be dismisseditlr leave to amend. In orday state a claim of deliberate
indifference against defendants Fox, Collins kBIditomas and Jenden, you must provide mo

information about what each defendant did &ow it violated your rights. Specifically, you

and

must state facts that show that each listddratant knew about your serious medical needs and

ignored the risk. To state ahas for conspiracy under § 1985, yowist allege facts that show
that the defendants were workitagether to deprive you of youghts; you canngust say that
they conspired against you. Also, this claim can proceed only if the facts show that you w
conspired against because of your race or meshlein another protected group. In order to
state a claim under 8§ 1986 for fa@duo stop the conspiracy, yowst first provide facts that
show there was a conspiracy and then incfades that show defendants failed to stop the
conspiracy.

At this point, you can either (1) proceamediately on your deliberate indifference

claims against defendants Saukhla, Osman and Bzl withdraw the other claims, or (2) t

'y

to amend the complaint to fix your claims against defendants Fox, Collins, Bick, Ditomas and

Jenden and your 8§ 1985 and § 1986 claims againgha Osman and Sanders. If you want {
go forward without amending the complaint, yolll e voluntarily dismissing all of your claim
against defendants Fox, Collins, Bick, Ditsreand Jenden and your 8§ 1985 and § 1986 clain
against defendants Saukhla, Osmaad Sanders, without prejudicé.you choose to amend yol
complaint, the amended complaint must inclulefaehe claims you want to make, including tf
ones that have already been found to state a di&ioause the court will not look at the claims
information in the original or first amended complainggly claims not in the amended

complaint will not be considered. You must complete the attaed notification showing what
8
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you want to do and return it to tkheurt. Once the court receivii® notice, it willissue an order
telling you what you need to do next (i.e. fileamended complaint or wait for defendants to
respond to the amended complaint).

In accordance with the above, I$ HEREBY ORDERED that:

1. All of plaintiff's claims against defelants Fox, Collins, Bick, Ditomas and Jenden
his 8 1985 and § 1986 claims against defendantkHis Osman and Sanders are dismissed
leave to amend.

2. Plaintiff has the option to proceednmadiately on his deliberindifference claims
against defendants Saukhla, Osman and Sandses fsth in Section I.A above, or to amend
complaint.

3. Within fourteen days of service of tlusler, plaintiff shall complete and return the
attached form notifying the court whether he wants to proceed on the screened first amen
complaint or whether he wants to file a second amended complaint.

4. The deadlines set forth in the OctoB®, 2017 discovery and scheduling order are
vacated and discovery is stayed pendingassa of a new discovery and scheduling order.

DATED: November 17, 2017.

728 P &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FRED WILSON, No. 2:16-cv-0219 AC JAM P
Plaintiff,

V. PLAINTIFF'S NOTICE ON
HOW TO PROCEED
ROBERT FOX, et. al.,

Defendants.

Checkone:

Plaintiff wants to proceed immediately his Eighth Amendment claims against
defendants Saukhla, Osman and Sanderoutitimending the complaint. Plaintiff
understands that by going foava without amending the sgplaint he is voluntarily
dismissing all of the claims against dadants Fox, Collins, Bick, Ditomas and Jenden

and the 8 1985 and § 1986 claims against Sayklsman and Sanders without prejudi

Plaintiff wants to amend the complaint.

DATED:

Fred Wilson
Plaintiffpro se
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