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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FRANK MALIFRANDO, No. 2:16-cv-0223 TLN GGH PS
Plaintiff,
V. ORDER AND FINDINGS AND
RECOMMENDATIONS

REAL TIME RESOLUTIONS, INC., et
al.,

Defendants.

INTRODUCTION

Plaintiff, proceeding in this action pro se dras paid the filing fee. This proceeding w
referred to this court by Local Rule 3@2j), pursuant to 28 U.S.C. § 636(b)(1).

Presently before the court is defendant Reade Resolutions, Inc.’s (“Real Time”)
amended motion to dismiss, filed March 7, 301ECF No. 9.) Plaintiff has filed an oppositio

to which Real Time has filed a reglyAlso before the court jslaintiff’'s motion to amend the

complaint, filed May 19, 2016, and re-noticed oly dii, 2016. (ECF Nos. 13, 16.) Real Time¢

has not filed a response. Having reviewed tlfiags, the court now issues the following orde

and findings and recommendations.

! The original motion was filed on March 3, 2026d improperly noticed aiie district judge’s
calendar. (ECF Nos. 5,7.)

2 The hearing on the motion was vacated on April 22, 2016, and the matter was taken un(
submission on the papers. (ECF No. 12.)
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FACTUAL AND PROCEDURAL BACKGROUND

According to the complaint, filed Beuary 4, 2016, plaintiff on October 11, 2004,
obtained a mortgage loan in the amoofri$67,000 from Long Beach Mortgage Company
(“Long Beach”), which was secured by real prdp located at 842 @egia Street, Vallejo,
California? (ECF No. 1 at5, 1 3, 17.) The coniplalleges that defendant Long Beach ma
false statements on plaintiff's loan apptioa, including fraudulentlypverstating plaintiff's
income on the loan application, falsely listimg employer as MEGALYNX, a company he ne
worked for, falsely stating plaintiff had an account with Bank of America, and falsely statin
plaintiff owned other real edworth $834,000. According to the complaint, Long Beach al
forged plaintiff's signature othe loan application. The comamt further aleges that Long
Beach inflated the value of thalgect property without conductingpeoper audit. (ECF No. 1 3
4-5.) Defendant Real Time serviced the lsabsequent to serdc GMAC, and plaintiff
eventually could not pay the loan and fell into détfaand then was forced to file for bankruptag
protection. (Id. at 5-6.) PHiiff alleges that around April4, 2015 he sent a Qualified Written
Request (“QWR”) to Real Time but that RealrE failed to respond in a satisfactory manner.
(Id. at 6-7.)

Claims against Real Time are for violationdlué Real Estate Settlement Procedures /
("RESPA”) and Fair Trade Comssion (“FTC”) Act. The complatrcontains additional claims

against Long Beach for fraud, misrepreséinn, and violation of the FTC AétThe complaint

appears to allege diversity jadiction, and seeks injunctive relief to prevent foreclosure on the

subject property, an order modifg the terms of the loan to affordable amount that reflects
plaintiff's true income, damages for emotional giss, punitive damages, and attorneys’ fees

costs.

% It appears that Long Beach has been senidprocess but has not appeared in the action.
(ECF No. 4.)

* Real Time believes the subjerbperty is at 515 Alabama Streand that this loan was a hor]
equity line of credit secured bysacond deed of trust on the GgiarStreet property. (Mot. to
Dismiss, ECF No. 9-1at1,n. 1))

® Plaintiff has filed a motion to amencetcomplaint, and seeks to add fraud and
misrepresentation claims againg@RTime, among other modifications.
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DISCUSSION
l. REAL TIME'S MOTION TO DISMISS

A. Rule 12(b)(6) - Failure to State a Claim

A motion to dismiss brought pursuant tadeeal Rule of Ciit Procedure 12(b)(6)

challenges the sufficiency of the pleadings sehfmn the complaint._Vega v. JPMorgan Chas

Bank, N.A., 654 F. Supp. 2d 1104, 1109 (E.D. Cal. 20Q8)der the “noticgpleading” standard
of the Federal Rules of Civil Predure, a plaintiff’s complaint nsti provide, in part, a “short an
plain statement” of plaintiff's @dims showing entitlement to relieked. R. Civ. P. 8(a)(2); see

also Paulsen v. CNF, Inc., 559 F.3d 1061, 1071 (9th Cir. 2009). “To survive a motion to d

a complaint must contain sufficient factual matter, atggbps true, to ‘state a claim to relief th

is plausible on its face.” Ashcroft v. Igh&56 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). “A claim hasi& plausibility when the plaintiff pleads
factual content that allows the court to drae thasonable inference that the defendant is lial
for the misconduct alleged.” 1d.

In considering a motion to dismiss for failure to state a claim, the court accepts all g
facts alleged in the complaint as true and troies them in the light most favorable to the

plaintiff. Corrie v. Caterpiér, Inc., 503 F.3d 974, 977 (9thrC2007). The court is “not,

however, required to accept as true concluaiegations that areoatradicted by documents
referred to in the complaint, and [the court does] not necessarily assume the truth of legal
conclusions merely because they are cast in tine &b factual allegations.” Paulsen, 559 F.3c¢
1071. The court must construe a pro se pleadnegdlly to determine if it states a claim and,
prior to dismissal, tell a plairtiof deficiencies in his complairand give plaintiff an opportunity

to cure them if it appears at all possible thatplaintiff can correct the defect. See Lopez v.

Smith, 203 F.3d 1122, 1130-31 (9th Cir. 2000) (en pawxzord Balistreri v. Pacifica Police
Dep't, 901 F.2d 696, 699 (9th Cir. 1990) (stating tipab se pleadings are liberally construed,

particularly where civil rightglaims are involved”); see al¢tebbe v. Pliler, 627 F.3d 338, 342

& n.7 (9th Cir. 2010) (stating that courts continaeonstrue pro se filings liberally even when

evaluating them under the stardlannounced in Igbal).
3
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In ruling on a motion to dismiss filed pursuamRule 12(b)(6), the court “may generall

S

consider only allegations contained in the gdlegs, exhibits attached the complaint, and

Q)

matters properly subject to juil notice.” _Outdoor Media Groujnc. v. City of Beaumont, 50

F.3d 895, 899 (9th Cir. 2007) (citation and quotation marks omitted). Although the court mpay no
consider a memorandum in opposition to a deééat’'s motion to dismiss to determine the

propriety of a Rule 12(b)(6) motion, see Sdldeev. Cal. Dep’t ofCorrections, 151 F.3d 1194,

1197 n.1 (9th Cir. 1998), it may consider allegations raised in opposition papers in deciding
whether to grant leave to amend, seg,, 8roam v. Bogan, 320 F.3d 1023, 1026 n.2 (9th Cir.
2003).

B. RESPA
The Real Estate Settlement Procedures Act (“RESPA”) imposes certain disclosure
obligations on loan servicers whaisfer or assume the servicioiga federally-related mortgage

ed

loan. 12 U.S.C. 8§ 2605(b). A borrower may obtain such information by submitting a quali

written request or “QWR,” whitis statutorily defined as:

a written correspondence, other than notice on a payment coupon or
other payment medium supplied byetbkervicer, that—(i) includes,

or otherwise enables the servicer to identify, the name and account
of the borrower; and (iilncludes a statement of the reasons for the
belief of the borrower, to the exteapplicable, tat the account is

in error or provides sufficient detail to the servicer regarding other
information sought by the borrower.

12 U.S.C. § 2605(e)(1)(B); see also 24 C.RR024.31(definition of QWHn part “provides
sufficient detail to the servicer regarding inf@tmon relating to the seicing of the mortgage
loan sought by the borrower”).

Section 2605(e)(1) requires thervicer to provide information relating to the servicing| of

the loan upon a qualified written request (“QWR”)thg borrower. If a mortgage loan service

-

receives a QWR from a borrower, the servideall provide a writtemesponse acknowledging
receipt within five days, 12 U.S.C. 8§ 260%(g; 12 C.F.R. § 1024.36(c), and respond to the
inquiry not later than thirty des. 12 U.S.C. § 2605(e)(2); 2F.R. § 1024.36(d). Requests fo|

=

information about loan originaticand transfer of the loan do nagtyer the protections afforded

I
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the borrower under 8 2605. See MorEquity, Inc. v. Naeem, 118 F.Supp.2d 885, 901

(N.D.I11.2000).

174

Plaintiff asserts that he ma a QWR to Real Time on Apl4, 2015, and that Real Time
“failed to respond in a proper and timely way{Compl. 1 55, ECF No. 4t 16.) Specifically,
plaintiff alleges that he request “pertinent documents pemag to the Loan and requesting
documentation detailing updated assignments afepghip or necessary proof of Real Time’s
custodial servicing obligatiorte GMAC.” (Compl. {53, ECF &l 1 at 15.) According to the

complaint, not only did Real Time fail to respandhis request for information, but “also failed

to provide evidence of documentation, detailipglated assignments of ownership or necessary

proof of their custodial seising obligations to GMAC per RESPA and FDCPA guidelines
surrounding mortgage debt validati” The complaint also clais that Real Time failed to

provide “proof of purchase, affavit of sale, and proper docuntation detailing restructure of

[®N

assignments to deed of trust. Furthermorain@ff has received no payment history that woul
accurately reflect his actual balanc€Compl. {53, ECF No. 1 at 15-16.)
The first basis for Real Time’s motion tesdiiss the RESPA claim is that plaintiff has

failed to plead actual damages. The complalagak only that plaintiff suffered damages as a

result of Real Time’s failure to respond to Plaintiff's qualified written requests for information,

and seeks “actual, statutory, tieland/or punitive damages...(Compl. 11 56, 57 ECF No. 1 at

16.) Plaintiff's opposition adds no other elucidgtinformation, other than claiming he suffered

damages due to Ocwen’s failuredahat he seeks judgment agamells Fargo; both entities are

not parties to this action. (Opp’n, ECF No. 10 at 5.)

Assuming for the moment that plaintiff's letter Real Time qualifies as a QWR, this bald

conclusion does not sufficiently allege actual dgesa_See 12 U.S.C. 8§ 2605(f) (actual damages

must have been suffered as a result of the failupéaintiff does not allege what damage he
suffered as a result of Real Time’s allegatufa to properly and timglrespond to his QWR in
2015. In fact, as Real Time points out, plaindides not allege that he made any payments tg
Real Time after he submitted a QWR in Ap2015. Moreover, plaintiftoncedes he was in

I
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default on his loan, and that he eventualbpped making payments because he could no lon
afford it® (Compl. 17 22, 23, ECF No. 1 at 6.)
Real Time contends that plaintiff should et permitted to amend the complaint beca

based on plaintiff's admissions asthe content of the QWR, and the fact that he has not inc

ger

use

irred

damages, he would not be able to cure the$ects on amendment. Although not likely, becquse

it is possible that the insufficient allegationggyimi be cured on amendment and because plair
is proceeding in pro per, he will be permitted an opportunity to amend his compRiiatse

pleadings are liberally construed. See Haindserner, 404 U.S. 519, 520-21, 92 S. Ct. 594,

595-96 (1972); Balistreri v. Pdida Police Dep’t., 901 F.2d 696, 69a{ir. 1988). Unless it

clear that no amendment can cure the defecscoimplaint, a pro se plaintiff proceeding in
forma pauperis is entitled to notice and an opportuniggmend before dismissal. See Frankli
Murphy, 745 F.2d 1221, 1230 (9th Cir. 1984).

An amended complaint must be accompaniethbyApril 14, 2015 letter plaintiff sent td
Real Time which he claims was a qualified wnttequest, along with Red@ime’s response. Hjs
must also sufficiently allege the actualcpniary damages suffered, and how Real Time’s

response to his QWR caused the damages heediff&ee Lal v. Am. Home Servicing, Inc., 6

F.Supp.2d 1218, 1223 (E.D. Cal. 2010) (to comphh\RESPA, plaintiff must plead actual
damages incurreas a result of the failure) (emphasis in original).

Real Time’s second basis for its motion to dessris that plaintiff has failed to plead the
his correspondence to Real Time qualified as aRQWReal Time contends that requests for
documents proving the bank’s authority to servieelttan or those pertaining to the servicer’s
compensation are not properly the subject QV¥R. According to Real Time’s cited case,

Sheely v. Bank of America, N.A., 36 F.Supp.3d 1364, 1369 (N.D. Ga. 2014), citing 8

2605(e)(1)(A), the QWR must se&kformation related to the sécing of the loan.”

® Plaintiff filed for bankruptcy protection in 2012nd that action was closed the same year.
https://ecf.caeb.uscourts.govudicial notice may be takenajurt records. Valerio v. Boise
Cascade Corp., 80 F.R.D. 626, 635 n. 1 (N.DX2418), aff'd, 645 F.2d 699 (9th Cir.), cert.
denied, 454 U.S. 1126, 102 S.Ct. 976 (1981).

’ Plaintiff's motion to amend his complajtiled May 19, 2016 and renewed on July 11, 2014
will be addressethfra.
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And servicing is defined narrowly: “receiving any scheduled
periodic payments from a borrowpursuant to the terms of any
loan ... and making the paymentspoincipal and inteest and such
other payments with respect to the amounts received from the
borrower as may be required pursuant to the terms of the loan.” §
2605(1)(3); see also 12 C.F.R. § 1024.2.

However, both the controlling statute and degary definitionsinclude “information
relating to the servicing of the mortgageithin the ambit of QWR. See 82605 (e)(1)B)
(request contains sufficient details for “otlfiormation sought by the borrower”); 12 CFR §
1024-31 (information relating to the servicing of tban”). While this “reationship” must have
some direct nexus with loan servicing, a@ghnot be construed having everything and
anything to do with a mortgage, the general reatd these words connote something more than
an accounting statement. Some of plaintiff’'s requests, therefonat dmalify as the subject of|a

QWR because they seek information about tharatmpn of the loan. Neertheless, requests fa

-

information about Real Time’s quisition of the right to servigelaintiff's loan as well as how

the mortgage terms permitted Real Time to assume the servicing duties appear to be permitted

8§ 2605(e)(1)(B) and 12 C.F.R. 824031. Plaintiff’'s other statemt&nare too vague to make a
determination at this stagadirequire further clarification through an amended complaint.
Examples are plaintiff's reference to requestipgrtinent documents pertaining to the Loan” gnd

his statement that he “has received no payristdry that would accurately reflect his actual

balance.” (Compl. § 53, ECF No. 1 at 15-16.) Merely naming a document a QWR does npt mal

it so, as plaintiff seems to suggest in his oppmsit Plaintiff does not specify what documents
Real Time failed to provide, or whether hguested a payment history and if so, whether he
received it or not. Whether plaintiff agrees that his payment higt@gcurate is not relevant tg a
QWR under the RESPA. Without apy of the letter, the court is unable to determine whether
the QWR includes a statement of the reasons fdvehef of the borrower that the account is i
error. 12 U.S.C. § 2605(e)(1)(B). Plaintiff's vagued conclusory allegations fail to meet basic
pleading standards. See Coto Settleameiisenberg, 593 F.3d 1031, 1034 (9th Cir. 2010)

(plaintiff must allege “enough facts” to state a claim that is “plausible on its face.”) (quoting
7
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Ashcroft v. Igbal, 556 U.S. 662, 678 (2009)). Tdfere, Real Time’s motion to dismiss is

granted in regard to the RESPA claimt plaintiff shall have leave to amehd.

On amendment, if plaintiff can allege thatiheurred actual damages, and plead detai
the QWR, as well as attach a copy of his |ladteat Real Time’s response, consonant with his
obligations under Federal Rule of Civil Procediieg as well as cure the other deficiencies se
forth herein, then he may file an amended complaint.

C. FAIR TRADE COMMISSION ACT

Real Time’s other basis for its motion t@liss is that the Fair Trade Commission Aci
(“FTC") does not provide for a private right of actibrReal Time is correct. See Izenberg v.

ETS Services, LLC, 589 F.Supp.2d 1193, 1201 n. 20 (C.D. Cal. 2008); Gardner v. Nationg

Mortg. LLC, 2015 WL 1405539, at *8 (E.D. Cal. M&6, 2015); Johnson v. Bank of America,

2015 WL 7776808 at *4 (C.D. Cal. Nov. 30, 2018)nly the Federal Trade Commission may

file an action to protect agsst unfair trade practices. @&on v. Coca-Cola Co., 483 F.2d 279,

s of

tar

280 (9th Cir. 1973) (“The protection against unfaadi practices afforded by the Act vests initial

remedial power solely in the Federal Trader@assion.”); Lemon v. Bedbtearns Residential

Mortg. Corp., 2012 WL 2395169, at *5 (C.D. CainJ 25, 2012). Based on this authority, the
court is prevented from implying a privaight of action as plaintiff urges.

In opposition, plaintiff argues #t even if the court agrees with Real Time, plaintiff

should be able to proceed undelifdenia’s version of this actCal. Bus. & Prof. Code § 17200}

In reply, Real Time objects to thkait and switch” tactics of platiif, and further argues that al
allegations in the complaint are against Long Beach and its agent Masacarte only, with no
UCL claims against Real Time.

Plaintiff’'s FTC claim will be dismissed. Ims amended complaint, plaintiff may attem
to allege a claim under California’s Unfair Coetgion Law, Cal. Bus. & Prof. Code § 17200.

Plaintiff is warned, however, that if he is lneto state a federal RESPA claim, the federal

8 Real Time’s argument that plaintiff is atteting to delay and prevent foreclosure proceedin
as well as his attempt to force modification of the loan terms, is noted for the record.

® This claim contains allegations only agaibshg Beach, and no allegations against Real Ti
(ECF No. 1 at 13-15.)

8
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statute from which the state version was createdjilha@ot be able to proceed with this state law

claim. See Hacker v. Deutsche Nat. Ti@s., 2015 WL 685595, at *3 (C.D. Cal. Feb. 17, 20

(“When a plaintiff's UCL claim is based on dteged violation of law and the court determine
that the defendant did not violdatee ‘borrowed’ law, the UCL clairfails.”) Furthermore, if this
court retains no federal questiomigdiction and plaintiff is unablto show that the amount in
controversy exceeds $75,000; see dismn regarding state law clainméra; the court will not
retain jurisdictiorover any state law claims remaining.

D. STATE LAW CLAIMS

Plaintiff's state law claims have not been exved. Plaintiff is warned, however, that to

allege state law claims withoahy federal claims in his amended complaint, there must be
independent grounds of subject majteisdiction. If plaintiff is undle to cure the defects in hi
federal RESPA claim as set forth above, therelvalho independent fedéguestion jurisdiction
and the state law claims would have to mrissed unless there is diversity jurisdiction.
For diversity jurisdition, plaintiff is advisd that the amount in controversy in loan

modification cases is not determined by thalttpan amount. Johnson v. Wells Fargo Home

Mortgage, 2012 WL 1229880, at *3 (C.D. Cal. Apt, 2012). The attempt to avoid foreclosu
does not warrant the calculationasf amount in controversy that equates to the value of the

house._Id. Here, plaintiff seeks an order praing defendants from ffieclosing on his house a

15)

U)

|92}

re

requiring defendants to modify the terms of thenlo He does not specify the amount of damages

sought. (ECF No. 1 at 16.) Furthermore, pléfihtas not identified any fas regarding the terms

of the requested modification or that it wouldsfg the amount in controversy. The amount in

controversy is satisfied where pi&iff would win all his claims apled. Ahmadi v. First Horizor

Home Loan Corp., 2011 WL 1303261 *3t(D. Nev. Mar. 30, 2011).

19 For diversity jurisdiction pursuant to 28 UCS§ 1332, each plaintiff must be diverse from
each defendant, and the amount in contrewenust exceed $75,000. For federal question
jurisdiction pursuant to 28 U.S.€.1331, the complaint must eith@) arise under a federal law
or the United States Constitution, (2) allege aé&aascontroversy” within the meaning of Artic
lll, section 2, or (3) be authorized by a gdiction statute, Baker v. Carr, 369 U.S. 186, 198,
S. Ct. 691, 699-700, 7 L. Ed. 2d 663 (1962).

9
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Il. PLAINTIFF'S MOTION TO AMEND THE COMPLAINT

Plaintiff filed a motion to amend the complaint on May 19, 2016. Real Time has no
a response. The motion is defectiwdailing to notice a hearing datéhowever on July 11,
2016, plaintiff re-noticed his motion. See E.D. Local Rule 230fbany event, the undersigne
has completed a cursory review of the motind the proposed amended complaint and finds
it does not allege significant ahges in the FTC or RESPA claims. Although the fraud and
misrepresentation claims have been modified tbRell Time to these cfas, it is not clear that
plaintiff will be able to proceed on the federal olaialleged. If there is no diversity jurisdictio
and there is no federal question jurisdiction lnsegplaintiff cannot statan FTC Act or RESPA
claim, then the state law claims would be disndsddevertheless, plaintiff is free to include a
proposed modifications in the amended complairbe filed in accordance with this ordér.
Plaintiff's motion to amend itherefore denied as moot.

1. DEFENDANT LONG BEACH MORTGAGE COMPANY

According to the court record, defendant Long Beach was served with summons or
February 9, 2016, but has not respexi to the complaint. (ECF No. 4.) See Fed. R. Civ. P.
12(a) (responsive pleading due within twenty-@&E) days). Although the complaint conceds
that Long Beach had legal troubles, the courtroake no pronouncement as to the viability of
this defendant until the matter is properly put befine court. Therefore, plaintiff shall file a
request for entry of default, followed by a motion default judgment aftehe Clerk has entere
default.

CONCLUSION

Plaintiff is informed that the court canneffer to a prior pleading in order to make
plaintiff's amended complaint complete. Lo&alle 220 requires that an amended complaint

complete in itself without reference to any prior pleading. This is because, as a general ru

' plaintiff had previously riced the motion on the districourt’s calendar; however, the
hearing was vacated as imprdgenoticed. (ECF No. 14.)

121t does not appear from tfects alleged in the proposed armded complaint that plaintiff can
state a fraud or misrepresentation claim agdtest Time unless plairitican show that Real
Time was complicit in the alleged trd and misrepresentation by Long Beach.

10
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amended complaint supersedes the originadptaint. See Loux v. Rhay, 375 F.2d 55, 57 (9tl

Cir. 1967). Once plaintiff files aamended complaint, the originalkading no longr serves any

—J

function in the case. Therefore, in an amendeadptaint, as in an original complaint, each clajm

and the involvement of each defentenust be sufficiently alleged.

IT IS ORDERED that:

1. Defendant Real Time’'s amended motiodismiss, filed March 7, 2016, (ECF NO. ¢
is granted in part.

2. The complaint is dismissed for the reasons discussed above, with leave to file a
serve an amended complaint (but mzluding a FTC Act claim) withitwenty-eight (28) days
from the date of service of this Ordérhe amended complaint must comply with the
requirements of the Federal Rules of Civil ¢adure, and the Local Rules of Practice; the
amended complaint must bear the docketlmemassigned this case and must be labeled
“Amended Complaint;” failure to file an amendeamplaint will result in a recommendation th
this action be dismissed.

3. Within twenty-eight (28) days of being served with the First Amended Complaint,
defendant Real Time shall file a response.

4. Plaintiff’'s motion to amend his compig filed May 19, 2016 and re-noticed on July
11, 2016, (ECF Nos. 13, 16), is denied as mddte August 18, 2016 hearing date is vacated
from the calendar.

5. Within twenty-eight (28) days of this order, plaintihall file a request for entry of
default with the Clerk for defendant Long Beddbrtgage Company pursuant to Fed. R. Civ.
55(a). Withintwenty-eight (28) days after default has been entered, plaintiff shall file a mot
for default judgment in accordancéhvRule 55(b)(2). Failure to file these pleadings will res

in a recommendation that this defentlbe dismissed from the action.

IT IS HEREBY RECOMMENDED that: Plaiiff's Fair Trade Commission Act claim be

dismissed without leave to amend.
These findings and recommendations are submitted to the United States District Ju

assigned to the case, pursuanth provisions of 28 U.S.C. 8 689(l). Within twenty days
11
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after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed within ten days aftevise of the objections. The parties are advise
that failure to file objections ithin the specified time may waiveelhight to appeal the District

Court's order._Matrtinez v. YIs851 F.2d 1153 (9th Cir. 1991).

Dated: July 14, 2016

/s/ Gregory G. Hollows

UNITED STATES MAGISTRATE JUDGE

GGH:076/Malifrando0223.mtns
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