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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

FRANK MALIFRANDO, No. 2:16-cv-0223 TLN GGH PS
Plaintiff,

V. ORDER AND FINDINGS AND
RECOMMENDATIONS

REAL TIME RESOLUTIONS, INC., et
al.,

Defendants.

INTRODUCTION

Plaintiff is proceeding in this action pro aed has paid the filing fee. This proceeding
was referred to this court by Local R@@2(21), pursuant to 28 U.S.C. 8 636(b)(1).

Presently before the court is defendant Reade Resolutions, Inc.’s (“Real Time”)
second motion to dismiss the first amended complaint (“FAC”), filed September 6, 2016.
No. 20, 21.) Plaintiff has filed an oppositi, to which Real Time has filed a repl{ECF Nos.

24, 27.) Also before the court is Real Time'stid® of Deficiencies ifPlaintiff's Service of

Doc. 33

ECF

Complaint on Long Beach Mortgage, filed Octoth8, 2016, and plaintiff's response. (ECF Nps.

31, 32.) Having reviewed these filings, the court now issues the following findings and

recommendations.

! The hearing on the motion was vacated on September 27, 2016, and the matter was tak
submission on the papers. (ECF No. 26.)
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FACTUAL AND PROCEDURAL BACKGROUND

After the undersigned granted Real Timeisahmotion to dismiss in part, and dismiss
the complaint with leave to amend, plainfiféd an amended complaint on August 9, 2016. I
alleges that on October 11, 2004iptiff obtained a mortgagedo from Long Beach Mortgage
Company (“Long Beach”), which was secured by reabperty located at 842 Georgia Street,
Vallejo, California®> (FAC, ECF No. 18 at 1 3, 13.)céording to the FAC, although approvin
the loan, Long Beach determined that aos€cmortgage was required in the amount of $67,0
by fraudulently falsifying plaintf’s loan application and incoméalsely listing his employer as
MEGALYNX, a company he did not work for, faly stating plaintiff hd an account with Bank
of America, falsely stating that plaintiffivned other real estate worth $834,000, and forging
plaintiff's signature on the loaapplication. (Id. at 1Y 15- 21Jhe FAC further alleges that

Long Beach inflated the value tife subject property without conding a proper audit. _(Id. at

1%
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22.) Plaintiff alleges that Long Beach “subsedlyenent out of business” and GMAC thereafter

serviced both loans._(Id. at 9%-25.) Plaintiff claims he wamaware of the second loan until
sometime after April, 2015 when he submiteeQualified Written Request (“QWR”) to Real
Time and received a copy of his original loaplagation. (Id. at § 32.) The FAC states that
defendant Real Time serviced the loan subsequent to Long Beadiplaintiff eventually could
not pay the loan and fell into defla and was forced to file fdankruptcy protaon. (Id. at 11
26-28.)

Plaintiff alleges that he has sent QWRs &aRTime but that Real Time failed to respol

in a satisfactory manner, including failing to provide updated assignments of ownership, p

d

=

roof of

its custodial servicing obligation¥roof of purchase, affidavidf sale, and proper documentatipn

2 Long Beach has purportedly been served witltgss but has not appeared in the action. (
No. 4.)

? Real Time’s RJIN, which has not been displtggblaintiff, indicateghat that the subject
property securing the loans at issue was pfémtinvestment property’at 515 Alabama Street
not the Georgia Street property. Plaintiff sutbed these schedules under oath in conjunction
with his bankruptcy petition. (W Ex. C, ECF No. 22 at 17-18.)

* Real Time may have serviced the loans sgbsnt to GMAC, as alleged in the original
complaint. _See ECF No. 1 at 1 5-6.
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detailing restructure of assignments to deetiudt,” as well as payment history indicating
plaintiff's actual balane. (Id. at 1 29.)

The FAC contains claims @&faud and misrepresentationaagst Real Time and Long
Beach, and a claim against Real Time for violatiohhe Real Estate Settlement Procedures
("RESPA”). The FAC alleges dersity jurisdictionand seeks injunctive relief to prevent
foreclosure on the subject propeidy order modifying the terms of the loan to an affordable
amount that reflects plaintiff's true income ndages for emotional distress, punitive damages
and attorneys’ fees and costs.

DISCUSSION
A. Rule 12(b)(6) - Failure to State a Claim

A motion to dismiss brought pursuant tadeeal Rule of Ciit Procedure 12(b)(6)

challenges the sufficiency of the pleadings sehfmm the complaint._Vega v. JPMorgan Chas

Bank, N.A., 654 F. Supp. 2d 1104, 1109 (E.D. Cal. 20Q8)der the “noticgpleading” standard

of the Federal Rules of Civil Predure, a plaintiff’s complaint nsti provide, in part, a “short an
plain statement” of plaintiff's @dims showing entitlement to relieked. R. Civ. P. 8(a)(2); see

also Paulsen v. CNF, Inc., 559 F.3d 1061, 1071 (9th Cir. 2009). “To survive a motion to d

a complaint must contain sufficient factual matter, atggbps true, to ‘state a claim to relief th

is plausible on its face.” Ashcroft v. Igh&56 U.S. 662, 678 (2009) (citing Bell Atl. Corp. v.

Twombly, 550 U.S. 544, 570 (2007)). “A claim hasi&h plausibility when the plaintiff pleads
factual content that allows the court to drae thasonable inference that the defendant is lial

for the misconduct alleged.” 1d.

In considering a motion to dismiss for failucestate a claim, the court accepts all of the

facts alleged in the complaint as true and troles them in the light most favorable to the

plaintiff. Corrie v. Caterpiér, Inc., 503 F.3d 974, 977 (9thrC2007). The court is “not,

however, required to accept as true concluastigations that areoatradicted by documents
referred to in the complaint, and [the court does] not necessarily assume the truth of legal

conclusions merely because they are cast in tine &b factual allegations.” Paulsen, 559 F.3c¢

1071. The court must construe a pro se pleadnegdlly to determine if it states a claim and,
3
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prior to dismissal, tell a plairitiof deficiencies in his complairand give plaintiff an opportunity
to cure them if it appears at all possible thatplaintiff can correct the defect. See Lopez v.

Smith, 203 F.3d 1122, 1130-31 (9th Cir. 2000) (en paatzord Balistreri v. Pacifica Police

Dep't, 901 F.2d 696, 699 (9th Cir. 1990) (stating tipab se pleadings are liberally construed,

particularly where civil rightglaims are involved”); see al¢tebbe v. Pliler, 627 F.3d 338, 342

& n.7 (9th Cir. 2010) (stating that courts continaeonstrue pro se filings liberally even when
evaluating them under the stardlannounced in Igbal).

In ruling on a motion to dismiss filed pursuéamRule 12(b)(6), the court “may generall
consider only allegations contained in the gdlegs, exhibits attached the complaint, and

matters properly subject to judal notice.” _Outdoor Media Groujnc. v. City of Beaumont, 50

F.3d 895, 899 (9th Cir. 2007) (citation and quotation marks omitted). Although the court n
consider a memorandum in opposition to a deééat’'s motion to dismiss to determine the

propriety of a Rule 12(b)(6) motion, see Sdldeev. Cal. Dep'’t ofCorrections, 151 F.3d 1194,

1197 n.1 (9th Cir. 1998), it may consider allegations raised in opposition papers in decidin

whether to grant leave to amend, seg,, 8roam v. Bogan, 320 F.3d 1023, 1026 n.2 (9th Cir.
2003).
B. REAL TIME'S REQUEST FOR JUDICIAL NOTICE

Defendant Real Time has filed a requesiddicial notice. (ECF. no. 22.) Real Time
requests judicial notice of itsxBibits A, B, and C, which aregspectively, plaintiff's loan
application, dated October 12004, plaintiff's correspondence to Real Time, dated April 14,
2015, and plaintiff's Voluntary Chapter 7 Bauptcy Petition and accompanying Schedule D
(Creditors holding secured claimd}laintiff has not opposed the request.

A court may take judicial notice of courtcards. _See MGIC Indhe. Co. v. Weisman, 80

F.2d 500, 505 (9th Cir. 1986); United States v. Wilson, 631 F.2d 118, 119 (9th Cir. 1980).
However, not all court records agqual with respect to the ability take judicial notice. The
sine qua non for any judicial notice request is thaetimformation sought to be noticed is of a

character that is gendlgaknown, or cannot reasonably bespluted. Fed. R. Ev. 210(b). Thus,

for example, the facts contashen a declaration oppgy a summary judgment found in anothe
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case file could not normally be judicially notickdcause those factsitwinfrequent exception,
would not be generally known, nolowld they be facts which couttbt be reasonably disputed

However, the fact that a declarant uttered sucts favhether true or noiy a declaration which

was filed could not be reasongldlisputed assuming that proper authentication was performed.

Judicial notice could be taken of teclaration in this latter example.

As a general rule, “a district cdumay not consider any material
beyond the pleadings in ruling orRalle 12(b)(6) motion.” Branch,

14 F.3d at 453 (citation omitted). Rule 12(b)(6) expressly provides
that when:

matters outside the pleading are presented to and not
excluded by the court, the moti shall be treated as one for
summary judgment and disposeidas provided in Rule 56,
and all parties shall be ginereasonable opportunity to
present all material made pertinent to such a motion by Rule
56.

Fed.R.Civ.P. 12(b)(6) (emphasis added). There are, however, two
exceptions to the requirement that consideration of extrinsic
evidence converts a 12(b)(6hotion to a summary judgment
motion. First, a court may consgid “material which is properly
submitted as part of the compl&imn a motion to dismiss without
converting the motion to dismiss into a motion for summary
judgment. Branch, 14 F.3d at 453 (citation omitted). If the
documents are not physically attached to the complaint, they may
be considered if the documents' “authenticity ... is not contested”
and “the plaintiff's complaint necessarily relies” on them. Parrino v.
FHP, Inc., 146 F.3d 699, 705-06 (9th Cir.1998). Second, under
Fed.R.Evid. 201, a court may take judicial notice of “matters of
public record.”_Mack v. Sott Bay Beer Distrib., 798 F.2d 1279,
1282 (9th Cir.1986).

Lee v. City of Los Angeles, 250 F.3d 668, 688—89 (9th Cir. 2001).

Exhibit C, documents filed in support of pitiff's bankruptcy petition, will be judicially
noticed as court records that are swbject to dispute, especiallylight of plairtiff's declaration
under penalty of perjury as toetlaccuracy of the summary and stles. (ECF No. 22 at 19.)

Exhibits A and B are a different mattezdause they are not court records which are

usually not subject to disput&xhibit A is purportedly plaintifs loan application, dated October

11, 2004.

A court may consider evidence on which the complaint “necessarily
relies” if: (1) the complaint fers to the document; (2) the
document is central to the plaintiff's claim; and (3) no party

5
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guestions the authenticity of éhcopy attached to the 12(b)(6)
motion. _See_Branch v. Tunnell, 14 F.3d 449, 453-54 (9th
Cir.1994), overruled on other grounds by Galbraith v. County of
Santa Clara, 307 F.3d 1119 (Shr.2002);_see also Warren, 328
F.3d at 1141 n. 5, Chambers v. Time Warner, Inc., 282 F.3d 147,
153 n. 3 (2d Cir.2002). The court may treat such a document as
“part of the complaint, and thus may assume that its contents are
true for purposes of a motiolw dismiss under Rule 12(b)(6).”
United States v. Ritchi®&42 F.3d 903, 908 (9th Cir.2003).

Marder v. Lopez, 450 F.3d 445, 448 (9th Cir. 2006).

As pointed out by Real Time, Exhibit A is refatr® in the FAC. In fact it is central to

plaintiff's claims. Both the FAC and Exhibit éontain the following information: On October

11, 2004, plaintiff purportedly signed a loan apglma, as did Charlotte Macasarte, which stated

that he worked for Megalynx, that he earned $10,988 per month, that he had an account 3
of America, that he owned twmeces of real estate valued at a total of $834,000, and receiv
rental income in the amount of $7, 200 from thesperties. (ECF No. 18t 1 15-20; ECF No
22 at4-7.)

The question whether the applicat contains false information is the issue in the caseg
but the document itself may be judicially neticbecause its authenticity as the document
referenced by plaintiff in his complaintm®t questioned, and because it forms the basis of
plaintiff's complaint.

Exhibit B is a letter entitletiQualified Written Request,” sent by plaintiff to Real Time
and dated April 14, 2015. It also forms the basithefclaims in the FAC, which alleges that o
April 14, 2015, plaintiff sent correspondertoeReal Time which qualified as a QWR,
“requesting pertinent documergsrtaining to the Loan and requesting documentation detaili
updated assignments of ownership or necessary proof of Real Time’s custodial servicing
obligations to GMAC.” (ECF No. 18 at 7.) &AC alleges that Real Time only responded
partial information, and to date has failed to jaewvcertain information(ld. at 7-8.) Exhibit B
also makes certain requests pertaining to thedb#sue as asserted in the FAC, and is the
document referenced in the FAC. (ECF Noa220-11.) The authenticity of the corresponde
in Exhibit B is not questioned, and is centraplaintiff's claim. Therefore, the court takes

judicial notice of Exhibit B.
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C. RESPA Claim
The FAC continues to make a RESPA claigainst Real Time. The Real Estate

Settlement Procedures Act (“RESPA”) imposes aedaclosure obligations on loan servicers

who transfer or assume the servicing of a fdtjeralated mortgage loan. 12 U.S.C. 8§ 2605(b).

A borrower may obtain such information by sutiimg a qualified written request or “QWR,”

which is statutorily defined as:

a written correspondence, other than notice on a payment coupon or
other payment medium supplied byetbkervicer, that—(i) includes,

or otherwise enables the servicer to identify, the name and account
of the borrower; and (iilncludes a statement of the reasons for the
belief of the borrower, to the exteapplicable, tat the account is

in error or provides sufficient detail to the servicer regarding other
information sought by the borrower.

12 U.S.C. § 2605(e)(1)(B); see also 24 C.RR024.31(definition of QWHn part “provides
sufficient detail to the servicer regarding inf@tmon relating to the seising of the mortgage
loan sought by the borrower”).

Section 2605(e)(1) requires thervicer to provide information relating to the servicing

the loan upon a qualified written request (“QWR”) by the borrower. The definition of servig

of

ing is

“receiving any scheduled periodic payments fivorrower pursuant to the terms of any loan ...

and making the payments of pripal and interest and such otlparyments with respect to the
amounts received from the borrower.” 12 U.S.C. 8§ 2605(i)(3).

On January 10, 2014, new regulations were texiaio the form of the Dodd-Frank Wall
Street Reform and Consumer Protect#an of 2010, Pub.L. No. 111-203, 124 Stat. 1376 (Ju
21, 2010), which became known as Regulation X of REESFhe regulations were codified at !
C.F.R. 8§ 1024, and increase a loan servicer’s wutgspond to qualifiedritten requests (still

only including the processing of a loan and not the loan validity). Guccione v. JPMorgan (

Bank, N.A., 2015 WL 1968114, at *8 (N.D. Cal. WM&, 2015). If a mortgage loan servicer

receives a QWR from a borrower, the servideall provide a writtemesponse acknowledging
receipt within five days, 12 U.S.C. § 260K(g; 12 C.F.R. 8§ 1024.36(c), and respond to the
inquiry not later than thirty des. 12 U.S.C. § 2605(e)(2); 12FR. § 1024.36(d). The servicer

Yy

Chase

must respond to a request for the identity of and address or other relevant contact information fc
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the owner or assignee of morggaloan within 10 days. 12 ER. § 1024.36(d)(2)(A); 12 U.S.C
§ 2605(k)(1)(D).

Servicing, as defined under BBA, “does not include the
transactions and circumstancasrounding a loan's origination —
facts that would be relevant to a challenge to the validity of an
underlying debt or the terms of a loan agreement. Such events
precede the servicer's role in receiving the borrower's payments and
making payments to the borrowecteditors.” Medrano v. Flagstar
Bank, FSB, 704 F.3d 661, 666-67 (@ir. 2012). In_Medrano, the
Ninth Circuit affirmed the districtourt's dismissal of the RESPA
claim concluding that letters fronborrowers to servicer that
challenged terms of the loan and mortgage documents, that loan
documents did not “accurately rett the proper payment schedule
represented by the loan brokednd demanding monthly payment
be reduced because borrowers were told, when they purchased their
home, that those payments would not exceed $1,900 did not give
rise to duty to respond. Id. at 667. Therefore, requests for
documents and information “relating to the original loan transaction
and its subsequent histordo not qualify as QWRs. Junod v.
Dream House Mortg. Co., No. CV 11-7035-ODW(VBKX), 2012
WL 94355, at *4 (C.D. Cal. Jan. 5, 2012); see also Consumer
Solutions REO, LLC v. Hillery, 658 F. Supp. 2d 1002, 1014 (N.D.
Cal. 2009) (dismissing plaintiffRESPA claim with prejudice after
observing that the requirement “[tjhat a QWR must address the
servicing of the loan, and not i&lidity, is borne out by the fact
that 8 2605(e) expressly imposedwdy upon the loan servicer, and
not the owner of the loan.”). In diion, requests relating to loan
modification are not related toésvicing” of the loan. Smallwood

v. Bank of America, N.A.Case No. 15cv336, 2015 WL 7736876,

at *6 (S.D. Ohio, Dec. 1, 2015) (citing “Mbakpuo v. Civil Wells
Fargo Bank, N.A., No. 13-2213, 2015 WL 4485504, at *8 (D. Md.
July 21, 2015) (request for a loanodification did not relate to
servicing of a loan); Mayer v. EMC Morg. Corp., No 2:11-cv-147,
2014 WL 1607443, at *5-6 (N.D. Ind. April 22, 2014) (same); Van
Egmond v. Wells Fargo Home Mortg., No. 12-0112, 2012 WL
1033281, at *4 (C.D. Cal. Mar. 22012) (RESPA only obligates
loan services to respond to borrowers' requests for information
relating to servicing of their loans, which does not include loan
modification information)”).

Once a servicer receivasproper QWR, it mushake corrections in

the borrower's account, or conduct an investigation, provide the
borrower with a written explation and provide the contact
information of someone who cansas the borrower. 12 U.S.C. §
2605(e)(2)(A)-(C).

June 30, 2016). Although this court previgusted MorEquity, Inc. v. Naeem, 118 F.Supp.2d

885, 901 (N.D.III.2000), for the proposition that resfisefor information about loan origination

and transfer of the loan do not trigger thetpctions afforded the borrower under § 2605, that

8
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case was discredited by Cocroft v. HSBC BanlAUS.A., 2012 WL 1378645 (ND. Ill. Apr. 20,

2012), which relied on Catalan v. GMAC MortCorp., 629 F.3d 676 (7th Cir.2011). Catalan

defined a QWR more broadly as “written copesdence ... from the borrower or her agent that

requests information or states refas for the borrower's belief thaetccount is in error.”_Id. a

680. The Seventh Circuit clarified:

RESPA does not require any magic language before a servicer must
construe a written communicatidrom a borrower as a qualified
written request and respond accordingly. The language of the
provision is broad and clear. To be a qualified written request, a
written correspondence must reasbly identify the borrower and
account and must “include a statement of the reasons for the belief
of the borrowerto the extent applicable, that the account is in error

or provides sufficient detail tahe servicer regarding other
information sought by the borrowe 12 U.S.C. § 2605(e)(1)(B)
(emphasis added). Any reasonably stated written request for
account information can be a qualified written request. To the
extent that a borrower is able to provide reasons for a belief that the
account is in error, the borrower should provide them, but any
request for information made with sufficient detail is enough under
RESPA to be a qualified written request and thus to trigger the
servicer's obligations to respond.

Id. at 687.

The findings and recommendations issudg 14, 2016, which permitted amendment g
the RESPA claim, directed plaintiff to subrthe April 14, 2015 letter which he claims was a
QWR, and directed him to properly plead thauatpecuniary damages he suffered, as well a
how Real Time caused those damages. (ECF No. 17 at 6-8.)

Although plaintiff's FAC does nothintp cure the defects of tlwgiginal complaint, but is
in fact almost a duplicate of the originalngplaint, based on the aforementioned authority,
plaintiff must be permitted tproceed as a very limited portion of his correspondence to Reg

Time meets the defition of a QWR.

Plaintiff asserts that he ma a QWR to Real Time on Apl4, 2015, and that Real Time

“failed to respond in a proper and timely way{FAC { 52, ECF No. 18 dt7.) Specifically,
plaintiff alleges that he request “pertinent documents pemag to the Loan and requesting
documentation detailing updated assignments afepghip or necessary proof of Real Time’s

custodial servicing obligatiorte GMAC.” (FAC 1 51, ECF No. 18 at 17.) According to the
9
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FAC, not only did Real Time filato respond to this request fmformation, but “also failed to
provide evidence of documentation, detailing updated assignments of ownership or neces
proof of their custodial seising obligations to GMAC per RESPA and FDCPA guidelines
surrounding mortgage debt validation.” The FA8oatlaims that Real Time failed to provide
“proof of purchase, affidavidf sale, and proper documetida detailing restructure of
assignments to deed of trust. Furthermorain@ff has received no payment history that woul
accurately reflect his actual balance.” (1d.)

Plaintiff was ordered to amend his compldmproperly plead that his correspondence
Real Time qualified as a QWR, but in spitetlwdit directive, plaitiff has failed to more
specifically plead this claim in his FAC. As padtout above, plaintif§ third claim for relief
under RESPA is virtually identical to the same clairhis original complaint. Plaintiff has alsc
failed to file the document he claims is his @Was ordered by the cauhowever, Real Time
has filed this April 14, 2015 lettend plaintiff does not dispute iSee RIN Ex. B, ECF No. 22
10-11.

Real Time previously argued in conjunction witthfirst motion to dismiss, that request
for documents proving the bank’s hatity to service the loan ondse pertaining to the service

compensation are not properly the subject QV¥R. According to Real Time’s cited case,

Sheely v. Bank of America, N.A., 36 F.Supp.3d 1364, 1369 (N.D. Ga. 2014), citing 8

2605(e)(1)(A), the QWR must sekformation related to the sécing of the loan.”

And servicing is defined narrowly: “receiving any scheduled
periodic payments from a borrowpursuant to the terms of any
loan ... and making the paymentspoincipal and inteest and such
other payments with respect to the amounts received from the
borrower as may be required pursuant to the terms of the loan.” §
2605(1)(3); see also 12 C.F.R. § 1024.2.

However, as cited in the authority settfoabove, both the controlling statute and
regulatory definitions include “information relating to the servicing of the mortgage” within
ambit of a QWR._See 82605 (e)B) (request contains sufficient details for “other informatiot

sought by the borrower”); 12 CFR § 1024-31 (informatielating to the senvieg of the loan”).
10
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While this “relationship” mushave some direct nexus with loan servicing, and cannot be
construed as having everything ard/thing to do with a mortgagthe general nature of these
words connote something more than an accounting statement.

Plaintiff's allegations concerng the contents of this lettand how it qualied as a QWR
are too vague; however, the undengid has reviewed the lettesetf. It requests the following
information: “original 1003 loan application, good faith estimate, HUD-1 settlements state

“current promissory note,” the letter evidencingnsfer of debt, with any addendums to the

promissory note, and an “affidavit of debt.” Madtthese items pertain to the origination of the

loan and therefore do not qualify as the subjeet QWR. Furthermore, whether plaintiff agre
that his payment history is accurate or i®tot relevant to a QWR under the RESPAhe
letter also fails to include a statement of the reasons for the belief of the borrower that the
isinerror. 12 U.S.C. 8 2605(e)(1)(B). Nevehtlss, requests for information about Real Tim
acquisition of the right to service plaintiff'sda as well as how the mortgage terms permitted
Real Time to assume the servicing dutipgear to be permitteoly 8 2605(e)(1)(B) and 12
C.F.R. 8§ 1024.31. Therefore, the only request wimnadht be liberally intergeted to constitute &
QWR is the request for a letter egitting transfer of debt.

Therefore, Real Time’s motion to dismisstbe basis that plaintiff's correspondence w
not a QWR, will be denied only to the extent that the letter requests information on the trar
the debt. It will be granted in respect to tilkeer information sought by the April 14, 2015 lett

Real Time also moves to dismiss the RESRAnelon the basis that plaintiff has failed |

plead actual damages. As in the complair,RAC alleges only that @intiff “suffered damages

as a result of Real Time’s failure to pesd to Plaintiff's qualified written requests for
information,” and seeks “actual, statutory, teesbnd/or punitive damages....” (FAC 9 53, 54
ECF No. 18 at 17.) Plaintiff's oppien adds no elucidating infomation, other than referencin

paragraphs 1 to 47 of the FAC, and claimingvwas damaged as a result of making numerou

> Furthermore, there is no rigtat a loan modification in théirst instance. Cal. Civ. Code §
2923.4;_see Mabry v. Sup. Ct., 188al. App. 4th 208 (2010).
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payments towards a fraudulent loan, while unyustiriching Defendant in the process.” (Opp
ECF No. 24 at7.)

Paragraphs 41 and 49, which contain daméggations pertaining tthe first and secon
claims for fraud and misrepresentation, stag plaintiff was demaged making mortgage

payments on his first loan which were inapprogfiagpplied to the secordan, of which he wa

not aware and which was fraudulently procuredirféff alleges that dendants were benefitted

financially from the misapplication of his pagmis which caused him to fall further into

foreclosure proceedings. Other damages allegedaurt fees, slander to his reputation, damage

to his credit, and his bankrupté@iling, which further injured Hs reputation. (FAC 1 41, 49.)
According to Watson, “courts have ‘liberallyiterpreted the requirement to plead actu

damages.” 2016 WL 3552061, at *12, citing &eNa v. Greenpoint Mortg. Funding, Inc., No.

09-1504 LKK KJM, 2009 WL 2880393, at *15 (E.D. C8kpt. 9, 2009). Watson also states t

actual damages may include overpayment oféste costs of repairing plaintiff's credit,
reduction in plaintiff's credit limit, attorney’s &s and costs, and possileimotional distress and
mental anguish. Id.

Although the FAC does not clarify or explairetdamage allegations, they are sufficien
under Watson as currently pled, at least adecgragagh to survive a motion to dismiss. See
U.S.C. § 2605(f) (actual damages must have been suffered as a result of the failure).

Nevertheless, whether these damage allegaéimnsufficient to impose liability on Rea

al

hat

—

Time in the long run is another question. Plaimdes not allege what damage he suffered as a

result of Real Time’s alleged failure to prolyeand timely respond to §iQWR in 2015. In fact,
as Real Time points out, plaifitdoes not allege that he madeygpayments to Real Time after
he submitted a QWR in April, 2015. Moreover, ptdf concedes he was in default on his loa
and that he eventually stopped making payments because he could no longer ety |

27, 28, ECF No. 18 at 6.)

® Plaintiff filed for bankruptcy protection in 2012nd that action was closed the same year.
https://ecf.caeb.uscourts.govudicial notice may be takenajurt records. Valerio v. Boise
Cascade Corp., 80 F.R.D. 626, 635 n. 1 (N.DX241B), aff'd, 645 F.2d 699 (9th Cir.), cert.
denied, 454 U.S. 1126, 102 S.Ct. 976 (1981).
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Furthermore, Real Time accurately points thwatt plaintiff's baakruptcy was filed in

2012, and therefore any failureioadequate response by R&ahe to his QWR in 2015, years

later, could not have caused his bankrupt8ge RIN Ex. C, ECF No. 22 at 13-19. Additionally,

the bankruptcy documents indicditat plaintiff was aware of ¢hsecond loan in 2012, when h¢
filed the bankruptcy documents under penaltperfury, refuting his statment that “he was not

aware of the Second Loan until he consukedwledgeable third parties and submitted a

qualified written request on Apd4, 2015.” (RIN Ex. C, ECRo. 22 at 17-19; Opp’'n, ECF Ng.

24 at 4:10-12.) See Lalv. Am. Home Seimw, Inc., 680 F.Supp.2d 1218, 1223 (E.D. Cal. 2

(to comply with RESPA, plaintiff mst plead actual damages incuresd result of the failure)
(emphasis in original).

In spite of the corlasory manner in which damageg alleged in the FAC, and the
undersigned’s doubts as to Real Time’s faiareespond to a QWR bajrthe cause of these

alleged damages, Watson permits the case to proceed on the FAC as the damages are ct

pled. Therefore, Real Time’s motion to disswill be denied on this basis until the issue of
damages can be further fleshed out.

D. FRAUD AND MISREPRESENTATION CLAIMS

Real Time alleges that plaintiff's fraud claim is time barred, that he has not alleged
of wrongdoing by Real Time, that any damages wetecaused by Real Timand that plaintiff
has failed to plead fraud wittarticularity as required biyed. R. Civ. P. 9(b).

The elements of a fraud claim under Califorala are: “(1) a misreg@sentation, (2) with

10)

irrentl

facts

knowledge of its falsity, (3) with the intentitaduce another's reliance on the misrepresentation,

(4) justifiable reliance, and (5) resulting damag€dnroy v. Regents of Univ. of Cal., 45 Cal.4

1244, 1255, 91 Cal.Rptr.3d 532, 203 P.3d 1127, 1135 (2869y,d Lazar v. Superior Court, 12

Cal.4th 631, 638, 49 Cal.Rptr.2d 377, 909 P.2d 981, 984 (1996). In addition, as stated ab
claim for fraud must be pled with particulgrisee Fed.R.Civ.P. 9(bAt the very least, a
plaintiff alleging fraud must plead evidentiary facts such as the “time, place, and specific ¢

of the false representations as well as the identities of the parties to the misrepresentation

Hth

T

ove, a

onten

S_’ ”

Swartz v. KPMG LLP, 476 F.3d 756, 764 (9th @©07) (per curiam) (quoting Edwards v. Marin

13
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Park, Inc., 356 F.3d 1058, 1066 (9th Cir. 2004)). Niveh Circuit has “intgpreted Rule 9(b) to

mean that the pleader must state the time, plageecific content of the false representation

well as the identities of the gees to the misrepresentation&lan Neuman Prods., Inc. v.

Albright, 862 F.2d 1388, 1393 (9th Cir.1988). = Cooper v. Pickett, 137 F.3d 616, 627 (

Cir.1997) (“fraud allegations must be accompdrbg ‘the who, what, when, where, and how’
the misconduct alleged”). When asserting adrelaim against a corporation, “the plaintiff's
burden ... is even greater.... Tplaintiff must ‘allege the nanseof the persons who made the
allegedly fraudulent representatiotiseir authority to speak, to whom they spoke, what they
or wrote, and when it was said or writténLazar, 12 Cal.4th at 645, 49 Cal.Rptr.2d 377, 909
P.2d 981 (quoting Tarmann v. State Farm Mut. Auto. Ins. Co., 2 Cal.App.4th 153, 157, 2

Cal.Rptr.2d 861 (1991)). See also Spenc&®H. Mortgage Co., No. CV F 09-0925 LJO DLB

2009 WL 1930161, at *6 (E.D.Cal. June 30, 2009).

The merits of plaintiff's fraud and misrepresentation claims will not be reached as t}
barred by the statute of limitatian# claim for fraud must be bught within three years of the
“discovery, by the aggrieved pgriof the facts constituting tifeaud....” Cal. Code Civ. P. 8
338(d). _See also Harrell v. 20th Century i@s., 934 F.2d 203, 206 (9€ir.1991) (noting that

“under the California statute of limitations foraird, the three-year period does not begin to rt
until the plaintiff has actual or camsctive notice of thedcts constituting the fraud.”). “Plaintif
are charged with presumptive knowledge of anrnnjithey have information of circumstances
to put them on inquiry or if they have the oppoity to obtain knowledg from sources open to

their investigation.”_Rosal v. First FedéBank of California, 671 F.Supp.2d 1111, 1131 (N.[

Cal. 2009) ¢iting Fox v. Ethicon Endo—Surgery, Inc., 35 Cal.4th 797, 807-08, 27 Cal.Rptr.3

661, 110 P.3d 914 (2005)). The statute of limitatimnsiegligent misrepresentation is two
years. Cal. Code Civ. P. § 335.1.

The bankruptcy records indicdteat plaintiff was aware of the existence of the secong

deed of trust on the Alabama Street rental ptgpen July 24, 2012 at the very latest. RIN EX.

C, ECF No. 22 at 17-19. He fddhe instant action on Februaty2016, more than three years

after he discovered the allegeddd. Although plaintiff claims #t these records only indicate
14
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his awareness of the Alabamaeetrproperty and that he was aetare of the second loan until
he consulted with knowledgeable third partieg\pril, 2015, the records themselves do reflect
the second deed of trust. Plaintiff signed éhleankruptcy schedules ungemalty of perjury.
Id. Furthermore, as pointed out by Real Time,ldnkruptcy records indi@that two servicers
Chase and GMAC, were collecting payments oneloans and therefore plaintiff would hav
to have been aware that he was paying two serwviand consequently paying off two loans. |
at 18. Therefore, any claims predicated on atlggialse representations made at the time of
origination of the loan are barred by thatste of limitations, and must be dismissed.

E. DEFENDANT LONG BEACH MORTGAGE COMPANY

According to the court record, defendant Long Beach was served with summons or

February 9, 2016, but has not respexi to the complaint. (ECF No. 4.) See Fed. R. Civ. P.

e

O

the

12(a) (responsive pleading due within twenty-@2iE) days). The complaint concedes that Long

Beach had legal troubles, and the FAC states that Long Beach “subsequently went out of

due to governmental prosecutidos fraudulent activity.” (FACT 24, ECF No. 18 at 6.) Despite

plaintiff's knowledge of this information, he preeded to file a request for entry of default
pursuant to the court’s order. See ECF Nos. 26, 30.

On October 18, 2016, Real Time filed a noticeeficiencies in plaintiff's service of
complaint on Long Beach, in order to inform tloeid that according tthe California Secretary
of State website, Long Beach surrendered its catpatatus in Califoraiwhich acted to revoke
its agent for service of pcess. (ECF No. 31-1 at 4.) Basedluis official record, of which the
court takes judicial notice, agell as plaintiff's concessiotinat Long Beach “went out of
business,” and “is no longer operating,” (ECF No. 32 at 2), Long Beach is not a viable defe
for purposes of service Should plaintiff attempt to file a motion for default judgment as the
court previously ordered, it will be denied.

Moreover, Long Beach must be dismissed on the merits in any event. “A District C

may properly on its own motion dismiss an aetas to defendants who have not moved to

’” Pursuant tevww.publicintegrity.org Long Beach was closed by Washington Mutual in 20C
15
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dismiss where such defendants are in a possionar to that of moving defendants or where

claims against such defendants eategrally related.”_Silvéon v. Dep’t of Treasury, 644 F.2d

1341, 1345 (9th Cir. 1981). “Such a dismissal tb@aynade without notice where the [plaintiff]

cannot possibly win relief.”_Omar v. Sea-La®drv., Inc., 813 F.2d 986, 991 (9th Cir. 1987).

The court’s authority in this regard includes sponte dismissal as to defendants who have n

been served and defendants who have not yet aedweappeared. ColumabSteel Fabricators

Inc. v. Ahlstrom Recovery, 44 F.3d 800, 802 (@ih 1995) (“We have upheld dismissal with

prejudice in favor of a party which had not g@peared, on the basisfatts presented by other

defendants which had appeared.”); see alBchB/. Mason, 190 F.R.D. 567, 571 (D. Idaho 19

Ricotta v. California, 4 F. Supp. 2d 961, 978-79 (S.D. Cal. 1998).

The only claims against defendant Long Beahfor fraud and misrepresentation.
Based on the discussion above, these claims adaing Beach or its successors in interest a
barred by the statute of limitations. Thlsfendant should thefiore be dismissed.

CONCLUSION

Accordingly, IT IS ORDERED that: DefendaReal Time Resolution Inc.’s Requeg
for Judicial Notice, filed Septembé, 2016, (ECF No. 22), is granted.

IT IS HEREBY RECOMMENDED that:

1. Defendant Real Time Resolution Inc.’s motion to dismiss the first amended
complaint, filed September 6, 2016, (ECF No), 2@ granted in part and denied in
part;

2. The fraud and misrepresendtat claims be dismissed,;

3. Within thirty days of an order adopting these findings and recommendations,
defendant Real Time be directed to &le answer to the RESPA claim as narrowly
defined in these findings and recommendations; and

4. Defendant Long Beach Mortgage Company be dismissed.

These findings and recommendations are submitted to the United States District Ju

assigned to the case, pursuarnth provisions of 28 U.S.C. 8 629(l). Within twenty days

after being served with these findings aadommendations, any party may file written
16
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objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias,reply to the objections
shall be served and filed within ten days aftevise of the objections. The parties are advise
that failure to file objections ithin the specified time may waiveelhight to appeal the District

Court's order._Matrtinez v. YIs851 F.2d 1153 (9th Cir. 1991).

Dated: November 26, 2016

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE

GGH:076/Malifrando0223.fr
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