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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | FRANK MALIFRANDO, No. 2:16-cv-00223 TLN GGH
12 Plaintiff,
13 V. ORDER TO SHOW CAUSE AND ORDER
14 | REAL TIME RESOLUTIONS, INC., ggQIﬁLLgY[\\j/aNG AMENDMENT OF
15 etal.,

Defendants.
16
17 || Introduction and Summary
18 Plaintiff, proceeding pro se in this civiltaan, filed his complaint against defendants Real
19 [| Time Resolutions, Inc. [‘RTR”] and Longeach Mortgage Company on December 21, 2015
20 | alleging fraud, misrepresentationolation of the FTC (Fair TramlCommission) Act and RESPA.
21 | ECF No. 1. Plaintiff has been proceeding onldasis throughout the litgion that current and
22 | proposed defendants acted unlawfully with resp@the mortgage(s) on the “subject property|”
23 | 842 Georgia Street, Vallejo, California. ECF No. 1 at paésini e.g., “On or about October
24 | 11, 2004, Charlotte Macasarte...assisted Plainiifi & loan application that would enable
25 [ plaintiff to purchase Subject Prape” ECF No. 1 at 4._See al&CF Nos. 24 at 1-2, 35 at 24,
26 | 41 at 4. Because the “subject prdapeis, in fact, apparently ndhe property at issue in this
27 |l litigation, plaintiff’s motion to arand the complaint, which purpotts continue this error will be
28 | * All page numbers correspond te tbourt’s electronic pagination.
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denied, and plaintiff is orded to show cause why thetiao should not be dismissed.
Order to Show Cause Based on Erronedbssignation of the “Subject Property”

As set forth above, the subject property @weBned as existing at the Georgia Street
address, and the loan for that property was placed@at. However, the loan application exhi
attached by plaintiff to support his Februdy, 2017 motion to amend the complaint, ECF 35
references a different property, 515 Alababta Vallejo, CA. The proposed Second Amende
Complaint, again designatingetl842 Georgia St. addresstls “subject property,” and the
alleged offending loan to that prapeas the loan at issue, netreeless attaches the 515 Alaba
St. loan application document, Exhibit 1, and the document in which plaintiff himself reque
defendant RTR to give RESPAfammation (the gravamen ofithlawsuit), on the 515 Alabama
St property Exhibit 3 to the Proposed Second Amesh@mplaint. RTR responded to this
request and referenced the loan bentor the 515 Alabama St. propertigxhibit 2 to the
Proposed Second Amended Complaint.

In documents to which the undersigned previpaliowed judicial naote, the property at
issue again indicates that rgabperty at 515 Alabama St. is theperty possibly at issue. ECH
22. It may well be that none of the defendants layghing to do with th “subject property” as
defined by plaintiff.

Complaints are important documents. Theydtas the vehicle to bring the power of t
United States judicial system to bear uporspes/entities that have committed a wrong, or
conversely, having committed no wrong to the plimhust nevertheless bear expense and
turmoil to demonstrate that fact. At the veeast, the initial chargindocument must be thougHh
out and accurate. Plaintiff is therefore ordet@ show cause whyithaction should not be
dismissed as being based on a completely inaccurate premise, i.e., that defendants unlaw
enforced, impacted or affected a loan giver the 842 Georgia St. “subject property.”

Motion to Amend

Clearly, the court would not permit the propdsSecond Amended Complaint to be filg

given the dispositive inaccuracy in it regarding the latissue. However, even if plaintiff wer

to formally assert that the “subject property’how in fact the Alabama St. property, the
2
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undersigned would not permit the proposed amefitied as it is clearlybarred by law of the
case, and also, for the proposed new defendéatkaf appropriate allegations demonstrating
successor liability.
Procedural History

On March 3, 2016 defendant RTR movedligmiss the action, ECF No. 5 and on July
14, 2016 the court issued an Order granting theamdn part by (1) recommending dismissal (
the FTC claim with prejudice on the ground that¢hisrno private right aéiction under the FTC
ECF No. 17 at 8:7-9:7; 11:25-2@) dismissing the remainder of the complaint with leave to
amend within 28 days of the date of the @rdecommending that the FTC claim be dismisse
with prejudice and directing plaintiff to requestrgrof default and thereafter to move for defa
judgment as to defendant Long Beach Mortgage’ @dich had been served with the Complal
but had not answered. Id. at 20:24. Although the court cautichéhe parties that any failure

to object to the Findings anceBommendations might waive thght to appeal the District

Court’s Order, id. at 11:17-12:no objections were received. On August 16, 2016, the Distiict

Court issued an Order adoptitige Findings and Recommendationgull. ECF No. 19.
Plaintiff filed his First Amended Qoplaint on August 9, 2015, ECF No. 18, and RTR
again moved to dismiss on September 6, 2015+ EQ 20. That Motion was accompanied b
Request for Judicial Notice of various documenstated to the loannderlying the action. ECF
No. 22. On November 29, 2016 the court entered its Findings and Recommendations on
Motion to Dismiss, ECF No. 33, in whichgtanted RTR’s Request for Judicial Notice,
recommended that plaintiff's fual and misrepresentation clailms dismissed without leave to
amend as barred by the applicaBlifornia statute of limitationglismissed all claims against
Long Beach Mortgage Company, and directed RTR to file an answer to plaintiffs RESPA
as it had been “narrowly defined” in the fings and recommendation8gain, the parties were

permitted to file objections within 20 days of the service of the Findings and Recommenda

2 Suffice to say Long Beach Real Estate was eventually dismissed by the Court rather tha
defaulted for reasons explained in Findiagsl Recommendations entered on November 29,
2016. ECF No. 33.
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and warned of the consequences if they dditedo so. RTR filedbjections on December 19,
2016, ECF No. 34, and plaintiff followed suit on idh 21, 2017. ECF No. 38. Of importance
the instant proceeding is the fact that wipil@intiff objected to elements of the Ordee, did not
challenge the dismiskaf the fraud and misrepresentatioraichs without leave to amen@n
March 23, 2017 the District Cauentered an Order adoptingetRindings and Recommendatio
in full, including the dismissal of the fraashd misrepresentationatms. ECF No. 39.

On March 31, 2017, plaintiff moved for leavo file his Second Amended Complaint,

ECF No. 41, and to add Deutsch Bank of Ameridakling Corp. as a defendant. ECF No. 40.

RTR opposed the motion on April 19, 2017, ECé: M2, and filed an Answer to the RESPA
Claim in the First Amended Corgint on April 21, 2017. ECF No. 43.
Factual Background
A. Factual Allegations from the First Amended Complaint
As they are summarized in this coar©rder and Findings and Recommendations of

November 29, 2016, ECF 33 at 2:2-3:8 as follows:

“[The First Amended Complaint] aties that on October 11, 2004, plaintiff
obtained a mortgage loan from Long Beach Mortgage Compéhgng Beach”), which
was secured by real property locas®42 Georgia Street, Vallejo, CaliforfigFAC,
ECF No. 18 at 1 3, 13.) According te@ tRAC, although approving the loan, Long Be
determined that a second mortgage regsiired in the amount of $67,000 by frauduler
falsifying plaintiff's loan applicatiomnd income, falsely listing his employer as
MEGALYNX, a company he did not work foalsely stating plaintiff had an account
with Bank of America, falsely stating thaliaintiff owned other real estate worth
$834,000, and forging plaintiff's signature oe fban application, Id. at 1Y 15- 21. The
FAC further alleges that Long Beach inflatbé value of the suégt property without
conducting a proper audit. Id. at f22aiRtiff alleges that Long Beach “subsequently
went out of business” and GMAiiereafter serviceldoth loans._Id. &Y 24-25. Plaintiff

claims he was unaware of the second loan until sometime after April, 2015 when h¢

submitted a Qualified Written Request (“QWR0J)Real Time and received a copy of h
original loan applicton. 1d. at  32. The FAC statdwmt defendant Real Time service(

% Long Beach has purportedly been served witltgss but has not appeared in the action. B
No. 4. [footnote in original; As indicateabove, Long Beach has been dismissed.]

* As set forth above, RTR’s Requésit Judicial Notice, which hasot been disputed by plaintiff,

indicates that that the subjgubperty securing the loans at issue was plaintiff's “investment
property” at 515 Alabama Streeiot the Georgia Street prape Plaintiff submitted these
schedules under oath in conjtioa with his bankruptcy petan. (RIJN Ex. C, ECF No. 22 at 17
18.) [footnote in original; the problem with theutgect property” has beerxplained at length]
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the loan subsequent to Long Beddhut] plaintiff eventuallycould not pay the loan anc
fell into default, and was forced tdefifor bankruptcy protection. Id. at 1 26-28.

Plaintiff alleges that he has sent QUMBR®Real Time but that Real Time failed tg
respond in a satisfactory manner, includiaiijng to provide updated assignments of
ownership, proof of its custodiakrvicing obligatns, “proof of purchase, affidavit of

sale, and proper documentation detailing restirecdbf assignments to deed of trust,” as

well as payment history indicating pl&ifis actual balance. 1d. at T 29.

TheFAC containsclaimsof fraud and misrepresentat against Real Time and
Long Beach, and a claim againstd® Time for violations othe Real Estate Settlement
Procedures Act (“RESPA”). The FAC allegdigersity jurisdictionand seeks injunctive

relief to prevent foreclosure on the subjeiperty, an order modifying the terms of the

loan to an affordable amount that reflectimpliff’'s true income, damages for emotional
distress, punitive damages, and attorneys’ fees and costs.”

B. New Factual Allegations From The Proposed Second Amended Complaint

Plaintiff's proposed Second Amended ComilaECF No. 41, is, in major part, a
restatement of his original Complaint, ECF Nowith the following exceptions which are laid
outin haec verba

1. Paragraph 26. “Real Time took over thevgeng the second loan subsequent t
GMAC; however, Real Time did hgontact Plaintiff and failed teend Plaintiff billing invoices
until April of 2015. Shortly after the closing tife Second Loan, Long Beach transferred the
servicing of the Second Loan to GMAC Mortga(*GMAC”) and subsequently went out of
business due to governmental pragems for fraudulent activity.”

2. Paragraph 31: “Plaintiff originally servele original Complaint in this action of

O

—J

Long Beach, alleging a number of allegationduding fraud and misrepresentation. Long Beach

has long gone out of business and surrendered it$ fageservice of process. Plaintiff's failure

to properly serve Long Beach has caused thet@oulismiss Long Beach from this action. Lg

ng

Beach'’s disappearance has recently caused Fiaindiiligently search for all successors to Long

Beach'’s securities, given that such successortgd\be necessary parties to this action.”
3. Paragraph 32: “Plaintiffs [sic] researdbtermined that Long Beach’s securitieg

had transferred to the failed Washington Mutualiciwtsubsequently transferred the securities

> RTR may have servicedetioans subsequent to GMAS alleged in the original
complaint. _See ECF No. 1 at 1 5-6. [footnote in original]
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J.P. Mortgage Chase & Co. (“Chase”). Sagkinformation about theurrent owner of Long
Beach’s security interest in the Subject PropdPlaintiff contactedChase and spoke to Kay
Daniel (“Daniel”) in itsline release department. Danidbirmed Plaintiff that Chase has not
owed [sic] the security interest at issue siB8&2. Furthermore, Chase provided Plaintiff with a
letter that demonstratebat Plaintiff had fileda dispute claiming that an unknown credit accopnt
was being attributed to his credit repofEmphasis added by court.) See ExhibitRich
evidence demonstrates Plainsffack of knowledge of the exénce of a second mortgage, the
crux of its allegations””

4. Paragraph 33. “After receiving the infaatron provided by Chase, Plaintiff then
contacted the Solano County lamatorder’s office at 675 Texas Street, Suite 2700, Fairfield,|CA
94533 (“Solano County Land Recorder”). Solaraufity Land Recorder informed Plaintiff that
Chase had assigned the second mortgaigswa to Deutsche Bank on May 2, 2012.
Furthermore, Solano County Land Recorder coethino records of Greenwich ever owning the
loans at issue.”

5. Paragraph 43i: Following the creationtbé fraudulent Second Loan, Long Beach

transferred the Second to Chase who subsequeatisferred the Second Loan to Deutsche

—

Bank. Deutsche Bank currently ratifies Long Beadtdsidulent behavior and derives a benef
from the fraudulent loan.”
6. Paragraph 43;: Plaintiff lmsought investor informatn from Real Time with

respect to the loan at issue. On or abaneX, 2015, Real Time sdnfaintiff a correspondence

14

alleging that the owner of the debt at issue was Greeffwithintiff has very recently conducted

research and an investigation to determine@raenwich was not listed in the chain of title or

® |t is important to note that this letter, frafMashington Mutual to platiff, is dated March 6,
2008.

’ This letter demonstrates that plaintiff hatbimation that put him on notice of difficulty with
the subject loan as early as 2008.

8 Plaintiff himself indicates that the infnation he received from RTC referred to
“Greenwich/GMAC,” see Proposed Second amer@ewhplaint at 130, thus rendering his claim
that RTC concealed or misrepresented thencbhtitle by referring to Greenwich, at the very
least, disingenuous.
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any existing title reports with respect to thebject Property. Redime provided false and
misleading information. Such fraudulent activity purtto question Real iie’s legitimacy as a
loan servicer of any loan at issuPlaintiff has discovered thae& Time attempts to distort the
chain of title and cause financiajury to Plaintiff. Real Timéhas been collecting funds from
Plaintiff for a supposed loan oer that does not exist.”

7. Paragraph 514:Following the creation of the fraudulent Second Loan, Long
Beach transferred the Second to Chase wbseqjuently transferred the Second Loan to
Deutsche Bank. Deutsche Bank currently ratifiesg Beach'’s fraudulent behavior and derive
benefit from that fraudulent loan.”

8. Paragraph 51b: Plaintiff has sought isteg information from Real Time with
respect to the loan at issue. On or abaneX, 2015, Real Time sdPfaintiff a correspondence
alleging that the owner of the debt at issus @aeenwich. Plaintiff lavery recently conductec
research and investigation to determine that Greeffwizds not listed in the chain of title or au
existing title reports with respect to thelfect Property. Real Time provided false and
misleading information. Such fraudulent activity purtto question Real iie’s legitimacy as a
loan servicer of any loan at issuPlaintiff has discovered thae& Time attempts to distort the
chain of title and cause financiajury to Plaintiff. Real Timéas been collecting funds form
Plaintiff for a supposed loan oer that does not exist.”

In addition to the foregoing attempt to reptl the fraud and misrepresentation claims
against defendant RTR, which were dismissethis/court on the grounithey were barred by th
applicable statute of limitations, ECF No. 37,heitit objections having been interjected to tha
action by either RTR or plaintifthus leading to the entry affinal Order on the issue by the
District Court on March 23, 2017, ECF No. 39, ptdf now wishes taadd Deutsche Bank
Americas Holding Corp. as a newly identified defendamttto reinstate his fraud and

misrepresentation claims against all defendants.

® Plaintiff's numbering of pagraph 51 subparagraphs runsrra-g and then repeats the
subparagraph numbers a and b a second time folfpsuibparagraph g.. Ittisis second use of
subparagraphs a and b on page 1B@F No. 41 that is quoted here.

19 But see n. Supra.
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Discussion
A. Fraud and Misrepresentation Claims against RTR
Having had his fraud and misrepresentati@ines dismissed as barred by the applicab
statute of limitations, plaintiff seeks to regithem in this Second Amended Complaint by
claiming newly discovered evidence cures the defect. Plaintiff's reinvented claims are cor
at best, and disingenuousvatrst, as well as meritless. Thigdat attempt to ate them is barrec

by law of the case.

Under the law of the case doctringaurt is generally precluded from
reconsidering an issue that has alreaglyrbdecided by the same court, or a higher
court, in the identical case. The doctris not a limitation on a tribunal's power,
but rather a guide to discretion. A courtynteve discretion tdepart from the law
of the case where: (1) the first decisiorsveéearly erroneoug2) an intervening
change in the law has occurred; {33 evidence on [reconsideration] is
substantially different; (49ther changed circumstana@sst; or (5) a manifest
injustice would otherwise result. Failui@apply the doctrine of the law of the
case absent one of the requisite condgiconstitutes ambuse of discretion.
United States v. AlexanderO6 F.3d 874, 876 (9th Cir.1997) (citations and
internal quotations omitted); s€ed.R.Civ.Pro. 54(b) (motion for
reconsideration); Local Rule 78-230(kg¢quiring motion for reconsideration to
set forth “what new or different facts circumstances are claimed to exist”).

United States v. Iron Mountain Mines, Inc., ®7Supp. 1224, 1246 (E.D. Cal. 1997). See al
Mayweathers v. Terhune, 136 F.Supp. 2d 1152 (E.D. Cal. 2001).

None of the exceptions to law of the case apple. Plaintiff contiues to argue that he
knew nothing of the chain of titielated to the loans at isshere until he learned that Long

Beach had gone out of business through the libgaif the motions to dismiss. Plaintiff did,

however, attach a copy of a letter addressddm by RTR dated August 4, 2012, reflecting the

transfer of collection rights from Greenwich/GMAGo RTR effective August 3, 2012. Even

1 Plaintiff claims that RTR’s reference @&reenwich is fraudulernihsofar as he found no
reference to such an entity when he checkedhkiain of title on the pperty at issue. RTR’s
letter, however, refers to it as an element ofideatity of GMAC as the entity that transferred
collection rights to RTR. Thus the term Gregeh does not stand alone in RTR’s letter and
plaintiff knew of the transfer to RTR before learned of the demise of Long Beach. In any
event, misnaming an entity in the chain of title resonates only if the fraud and misrepresen
claims are revived. The court cannot divine, pladihtiff does not explain, how such a possibl
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more telling, per Exhibit 3 this proposed Second Amended Complaint, discussed above,
plaintiff apparently discoveredteoubling situation wth his loan as early as March 3, 2008.
Most telling of all, isthat plaintiff filed a bankruptcy pettin in 2012 relating thepecifics of all
his real estate mortgages, including the loan(ssake here. (Exhibit® Request for Judicial
notice, ECF No. 22, subsequently granted by thetco&or plaintiff toassert he “knew nothing
about the loan, that it was created whollyheiit his knowledge, and liéd not find out about
the purported fraud until 2015 is to simphnk at the stated facts to the contrary.

Thus, there are not “substantially differefdtts, no change in the law, other changed
circumstances, or any otheas®n to ignore law of the case.

B. The Necessary Predicate to Naming a “Loan Owner” defendant other than Long B

Although Plaintiff adequately alleged claimgainst Long Beach for fraud in his origing
Complaint, ECF No. 1, and his First Amended@aint [*FAC”], ECF No. 18, (again assumir
arguendo that we are referencing the Alabamb&uts), he has not made sufficient allegation
with regard to the newly proposed defendaautsche Bank (nor any other defendant) which
appears in the propos&gcond Amended Complaitit.

In essence plaintiff attempts to hold pbstag Beach defendants liable for the fraud of
Long Beach as assignees or successorsig Beach. Such liability does not lie under
California Law absent either (1) an expressmplied agreement of assumption, (2) the
transaction amounts to a consalion or merger of the corporations named, (3) the purchasi
corporation is a mere continuationtbg seller, or (4) the transfer a$sets to the purchaser is f

the fraudulent purpose of escaping liability for sefler’s debts.”_Fisher. Allis-Chalmers Corp

Prod. Liability Trust, 95 Cal.pp.4th 1182, 1188 (2002). Plaintiff'sleallegation against Real

Time is that it “submitted false and frauduléiocumentation in an attempt to validate a

clerical issue has any impact on the loans or his liability on loans.

12- Although this document does not meet the normal criteria for re@mynitder the Judicial
Notice doctrine, that plaintiff’'s production ahd reliance upon the document for factual purp
allows the court to rely upon it.

13 plaintiff conflatedoan servicerentities withloan ownerentities. Often, loan servicers
retained by the loan owner have nonanship interesn the property.
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fraudulent Second Loan.” FAC at 15 at $49pparently he is allegiy that Deutsche Bank is
serial successor in imest to Long Beach.
As stated above, however, under California law, “a successor company has liability]

predecessor’s actions only under sipecific conditions listed. See Center Point Energy, Inc.

Superior Ct., 157 Cal.App.4th 1101, 1120, 69 Cal.Rptr.3d 202 (2§0Gdedin Silva v. Saxon
Mortgage Services, Inc., 2012 WL 2450709 *8 (E.&l.Q012)._See also Pajarillo v. Bank of

for a

V.

America, 2010 WL 4392551 *2 (S.D.Cal. 2010); Maiftate Retirement System v. Countrywide

Financial Corp., 2011 WiL765509 *8 (C.D.Cal. 2011).

Plaintiff has not alleged any of these elements against any defendant beyond Long
Further, under federal law as interpreted keyXinth Circuit, these claims must meet the
requirements of Federal Rule of Civil Procedure 9ibh regard to the padularity of the claims
including specific allegations of fraud that give the defendants notice of tin@ifza misconduct
which is alleged to constitute the fraud chargéhst they can defendaagainst it._Semegen v.
Weidner, 780 F.2d 727, 731 (9th Cir. 1985). Tgasticularity requirement means the plaintiff
must allege how, when, where, to whom anavbiat means the presentations were made anc

when defendant is a corporation, who made theesgmtations, their authority to speak on bel

Beac!

nalf

of the corporation, and when the representationrs weade._In re GlenFed, Inc. Securities Litig.,

42 F.3d 1541, 1547-1548 (9th Cir. 1994)(en banc). Where, as here, plaintiff accuses mult
defendants of fraud, a plaintiff rmuprovide each of them with the requisite information as to

their specific conduct. Pegasus Holding¥eterinary Centers of Am., Inc., 38 F.Supp.2d 111

1163 (C.D.Cal. 1998); In re Worlds of Womdgec. Litig., 694 F.Supp. 1 427, 1433 (N.D.Cal

1988). Plaintiff makes no statements regaycny actionable bekmrs by the follow on
corporations, instead apparently seemingly rglyin automatic successor lidtly of one sort or

another®® Since it is clear he cannso rely, this effort tadd new parties must fail.

14 Inexplicably, plaintiff apparentlgontends that he had no knowledgewo§loan when he wag
making payments to Long Beach. Id. This causes the court to wonder what he thought hg
paying Long Beach for.

1> The only express allegationtisat found with regard to pposed new defendant Deutsche

Bank which is said to have ‘tified” the actions of Long Be#&cand other lenders between Long

Beach and Deutsche Bank. This bald legaigalion is not, however, supported by any facts.
10
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Conclusion
For the above reasons, plaintiff's motion to amend is denied.
IT IS HEREBY ORDERED THAT:
1. Plaintiff’'s Motion to file a Tlird Amended Complaint is denied;

2. Plaintiff shall show cause no later théume 15, 2017 why this action should no

be dismissed as being based on a completetgumate premise, i.e., that defendants unlawfully

enforced, impacted or affected a loan giver the 842 Georgia St. “subject property.”
IT1SSO ORDERED.

Dated: May 26, 2017

/s/ Gregory G. Hollows
UNITED STATES MAGISTRATE JUDGE

Malifrando.22.0rd.
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