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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LOAN PHAN, No. 2:16-cv-00256-KIM-CKD
12 Plaintiffs,
13 V. ORDER
14 | EMPLOYMENT DEVELOPMENT
15 DEPARTMENT,
16 Defendant.
17 Plaintiff Loan Phan brings this civiights action against her former employer,
18 | Employment Development Department (“EDD&djserting claims of discrimination, harassment
19 | and retaliation under Title VIISeeFourth Am. Compl. (“FAC”),ECF No. 42. EDD moves to
20 | dismiss the fourth amended complaint. Mot., ECF No. 43. Phan opposes. Opp’'n, ECF No. 44.
21 | EDD filed areply. Reply, ECF No. 45. The cosubmitted the matter without oral argument
22 | ECF No. 47. For the reasons discussed bdlmsvcourt GRANTS the motion with prejudice.
23 | L BACKGROUND
24 A. Factual Allegations
25 Phan worked for EDD as an Employm@&mnbgram Representative from June 2009
26 | until May 2012 and then as an Accountant Teainntil November 2013. FAC 5. Phanis
27 | Vietnamese and speaks English as asg¢danguage and with a heavy accddt.|{ 7, 9. For
28 | I
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each of these reasons, Phan alleges she experienced discrimination, harassment and reta
EDD starting in 2009.See generally id.

Little else from the fourth amendedmplaint is clear. Phan alleges her
colleagues and supervisors mistreatedildef] 9, but she does not say who, when or in what
office this conduct occurred. Similarly, she allegle “complained” about this mistreatment
her supervisors and the mistreatment worseidef,6, but provides few details about the
complaints or the mistreatment. The operatiwmplaint does provide the following specific,
albeit stray, allegations: although Phan workéthin a unit of foreign language speaking
employees, she was the only employee not certified in a foreign langiidiyé2; during Phan’s
training starting in 2012, one ber trainers did not adhet@ Phan’s training schedulil.  16;
in spring 2013, she submitted but then withdrew two applications for a promdti§fy,22, 25;
and Phan was subjected to “name-calling” and was told she had a “hormone problem” anc
she was “crazy,id. 1 27.

B. Procedural Background

On January 21, 2014, Phan filed a ctamg with the Equal Employment
Opportunity Commission (“EEOC”) and anothveith the California Department of Fair
Employment and Housing (“DFEH”)Id.  29. She received a rigtat-sue letter from the EEO(
in November 20151d. Ex. B.

Phan filed the original complaint andiest amended complaint, proceeding pro
se, in early 2016. Compl., ECF No. 1; Fidsh. Compl., ECF No. 5After acquiring counsel,
ECF No. 14, the parties stipudak to permit a second and third amended complaint. Second
Compl., ECF No. 28; Third Am. Compl., ECF No. 34. At leguheld on March 24, 2017, the
court granted EDD’s motion to dismiss the dmended complaint,ading its reasons for
dismissal on the recordseeHr’'g Mins., ECF No. 41.

Three weeks later, Phan filed the operative fourth amended comBaieffAC.
Phan makes the following claims against EDDbedught under Title VIl of the Civil Rights Ad
of 1964, 42 U.S.C. 88 2000e—e-1¥) Discrimination on the bastf Race, National Origin,
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and/or Ethnicity; (2) Harassment on the basiRate, National Origin, and/or Ethnicity; and
(3) Retaliation on the basbf Race, National Origin, and/or EthnicitgeeFAC 11 36—60.
As noted, EDD moves to dismiss all clainfee generallivot.

I. STANDARDS ON MOTION TO DISMISS

Under Rule 12(b)(6) of the Federal RulegCofil Procedure, a party may move {o

dismiss a complaint for “failure to state a odaipon which relief can be granted.” A court ma

dismiss “based on the lack of cognizable legalheo the absence of sufficient facts alleged

under a cognizable legal theoryBalistreri v. Pacifica Police Dep/©901 F.2d 696, 699 (9th Cirn.

1990). In making this determination, a cownsiders “only allegadins contained in the
pleadings, exhibits attached to the complant] matters properly subjeo judicial notice.”
Swartz v. KPMG LLP476 F.3d 756, 763 (9th Cir. 2007) (per curiam).

Although a complaint need contain only ‘fzost and plain statement of the clain
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss this short and plastatement “must contain sufficiefaictual matter . . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels an
conclusions’ or ‘a formulaic recitation dfe elements of a cause of actionld’ (quoting
Twombly 550 U.S. at 555). Determining whether a complaint will survive a motion to dism
for failure to state a claim is a “context-spectsk that requires theviewing court to draw on
its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
interplay between the factual allegations of theaplaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evaluatidhis court must corgie the complaint
in the light most favorable tive plaintiff and accept as trtiee factual allegations of the
complaint. Erickson v. Pardus551 U.S. 89, 93-94 (2007). Thisewoes not apply to “a legal
conclusion couched as a factual allegatiétgpasan v. Allaind78 U.S. 265, 286 (1986), nor tc

“allegations that contradict mattgusoperly subject to judicial nog¢ or to material attached to
3
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or incorporated by reference into the compla@urewell v. Golden State Warrigi266 F.3d 979
988-89 (9th Cir. 2001). A courtonsideration of documentdathed to a complaint or

incorporated by reference or matter of judicialic®tvill not convert a miwon to dismiss into a

motion for summary judgmentUnited States v. Ritchi@42 F.3d 903, 907-08 (9th Cir. 2003);

Parks Sch. of Bus. v. Symingtéd F.3d 1480, 1484 (9th Cir. 19965mpare Van Buskirk v.
Cable News Network, In284 F.3d 977, 980 (9th Cir. 2002) {img that even though court ma
look beyond pleadings on motion to dismiss, gdhecaurt is limited to face of the complaint ¢
12(b)(6) motion).
1. DISCUSSION

As explained below, EDD argues corredtigt Phan’s claims are time-barred.
Mot. at 3.

A. Applicable Legal Standards: Time Bar

Any adverse employment action “which is not made the basis for a timely ch

is the legal equivalent of a digminatory act which occurred fire the statute was passed” an

as such, “it is merely an unfortunate evertistory which has no present legal consequences

United Air Lines, Inc. v. Evand31 U.S. 553, 558 (1977). “Discrimination claims under Title
VIl ordinarily must be filed wth the EEOC within 180 days ttfie date on which the alleged
discriminatory practice occurred’aguaglia v. Rio Hotel & Casino, Incl86 F.3d 1172, 1174
(9th Cir. 1999) (citing 42 U.S.C. § 2000e-5(¢)(1*However, if the claimant first ‘institutes
proceedings’ with a state agency that enforceswits discrimination laws—ao-called ‘deferral’
state—then the period for filing claimstivthe EEOC is extended to 300 dayd:

California is a deferral statBouman 940 F.2d at 1219-20, and Phan filed a
complaint with DFEH, California’s relevastate agency, FAC § 29. Thus, the 300-day
limitation applies.Harris v. City of Fresnp625 F. Supp. 2d 983, 998 (E.D. Cal. 20@@E also
Bouman 940 F.2d at 1219-20. “[E]ach discrete acttstamew clock for filing charges allegin
that act,” and “discrete discriminatory acts ao¢ actionable if time barde even when they are
related to acts alleged in timely filed chargeBlatl. R.R. Passenger Corp. v. Morg&36 U.S.

101, 113 (2002)see also RK Ventures, Inc. v. City of SeaBl¥ F.3d 1045, 1061 (9th Cir.
4
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2002) (recognizingsiorgan overruled Ninth Circuit authority that had held “if a discriminatory
act took place within the limitationgeriod and that act was ‘relatadd similar to’ acts that took
place outside the limitations period, all tie¢ated acts—including the earlier acts—were
actionable as part of@ntinuing violation”).

In Morgan, the Court distinguished two typesaftions that may be brought ung
Title VII: “discrete discriminatory acts” andaims alleging a “hostile work environment.”
536 U.S. at 11Csee Porter v. Cal. Dept. of Corrgl19 F.3d 885, 893 (9th Cir. 2009)lorgan
sets forth a list of discrete acts, which incleidacts such as termitian, failure to promote,
denial of transfer, or refusal to hire.” 5363Jat 114. In contrast to claims based on such
discrete incidents, hostile-work-environment iclai“involve| ] repeatedonduct” and require th
plaintiff to demonstrate that “the workplacegisrmeated with discriminatory intimidation,

ridicule, and insult that is sufficiently severe goedvasive to alter the nditions of the victim’s

employment and create an abusive working environméviafgan 536 U.S. at 115-16 (internal

guotation marks omitted). To determine whetihe conduct constitutes the same unlawful

employment practice under the hlegswork-environment doctring court considers whether the

events were “sufficiently severe or pervasiand whether the earlier drlater events amounte
to “the same type of employment actions, occuregatively frequently, [or] were perpetrated |
the same managersPorter, 419 F.3d at 893 (quotingorgan 536 U.S. at 120). “Because thd
Supreme Court has explicitly differentiated betwdestrete employment acts and a hostile w
environment, many courts have concluded thdiserete act cannot be part of a hostile work
environment claim and instead constitutegparate unlawful employment practic&€tayton v.
Ala. Dept. of Agric. & Indus589 F. Supp. 2d 1266, 1279-80 (M.D. Ala. 2008) (cikogter,
419 F.3d at 893kee also Rekow v. Sebejitw. CIV 10-8156-PCT-PGR, 2011 WL 1791271
at *3 (D. Ariz. May 11, 2011jcollecting cases).

B. Analysis
Here, Phan filed her EEOC complaint on January 21, 2014. FAC 1 29. But

hostile environment exception, Phan is limite@leams based on incidents occurring on or after

March 27, 2013.See Harris 625 F. Supp. 2d at 998. Phalleges she experienced
5
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discrimination throughout her work at EDD gtag in 2009. FAC 11 3, 10, 20. Much, if not a
of this conduct is ordinarily barred by Title VII's statute of limitatiohs)quaglia 186 F.3d at
1174.

To overcome EDD'’s timeliness challenge, Phan asserts a “continuing violati
theory” no longewriable aftetMorgan Opp’n at 2RK Ventures307 F.3d at 1061 (explaining
how Morganoverruled Ninth Circuit authority permitting a continuing violation theory). The

court construes Phan’s argument to mean sdtead relies on a “hostile work environment”

theory, which may rely on conduct outside the limitations period, rather than a theory alleg

“discrete discriminatory acts,” which canndflorgan 536 U.S. at 113orter, 419 F.3d at 893.
As noted above, discrete acts cannot begfathostile work environment clainfPorter,

419 F.3d at 893 rayton 589 F. Supp. 2d at 1279-80. The duesis whether Phan alleges a
non-discrete act within the 300ydperiod prior to the filing oher federal complaint to support
her hostile work environment claims. She has not.

In deciding whether the complaint suféaitly alleges timely conduct, two initial
principles narrow the court’s inquiryFirst, in reviewing the comgta, the court does not accej
as true conclusory allegationBapasan478 U.S. at 286. So, for example, Phan’s allegation
was “subjected to retaliation and unlawful treaht” is not creditediegardless of when it
occurred. FAC { 1&ee also id]]f 17, 22—-23. Second, the courtsloet presume phrases su
as “throughout 2013” point to timelyonduct occurring after March 27, 2018l. 1 15-16, 18,
27. These phrases are partially contradicted by the complaint itself, which alleges Phan s
working in November 2013ld. § 5;see also Sprewel266 F.3d at 988—89 (explaining a court
need not accept as true conicded allegations). And vagysdrases of “throughout 2013” or
“during 2013” do not address thewts reasons for prior dismissal of the complaint, which n
clear Phan’s obligation to allege condacturring specifically oor after March 27, 2013

Phan’s one remaining allegation atkmes not survive EDD’s motion. Phan
alleges she was the only employee in her unitltttkied a foreign lan@ge certification, which
meant she received less pay. FAC 1 12. BubEIlleged failure to certify is but one

discriminatory act that “constitutes a sepagtionable ‘unlawful eloyment practice.”
6
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Morgan 536 U.S. at 114ee also id(enumerating a “failure to promote” as a discrete act).

EDD'’s discrete act or acts must have occumear after March 27, 2013 to be timely, but Phan

does not clearly allege when ED@&lled to certify here. FAC 2. Thus, Phan has not allegec
any actionable conducBee Yonemoto v. ShinsekF. Supp. 3d 827, 845 (D. Haw. 2014)

(dismissing claims tied to untimely discrete aat$)RK Ventures307 F.3d 1061-62 (holding al

acts, except one discrete act tblatrly fell within the limitéions period, were time-barred).

Without explanation, Phan alleges only generally EDD'’s failure to certify was somehow ongoing

and that “some of this conduct occurfeom March 2013 through January 2014, and
continuing.” FAC { 12. Setting aside Phan’'soinsistent allegation that she stopped working
November 2013d. 1 5, Phan cannot merely repackagesaréte act as ongoing to circumvent
the Supreme Court’s teachingMorgan See Rekoyw2011 WL 1791272, at *3 (dismissing
claims as untimely where, “[d]espite her cutrelnaracterization of the Complaint as alleging
hostile work environment, it is cle#trat Plaintiff has raised thealegations as discrete instanc
of discrimination”). Phan has at best alleg@duntimely discrete athat cannot support her
hostile work environment claim.

Phan has not alleged any actionable cohttusupport any claim. Dismissal is
therefore appropriate on helaims of discrimination, lrassment and retaliatiorsee, e.g.
Gulden v. GeregnNo. CV 08-1805-PHX-NVW, 2009 WL 536558,*1 (D. Ariz. Mar. 4, 2009)
(dismissing claim of retaliation in the form of hites work environment where plaintiff had “not
alleged a non-discrete act cohtriing to the allegedly hostileneironment that took place withir
the statutory time period”). The court need rezich the substance of Phan'’s allegations; it
GRANTS the motion to dismiss.
V. LEAVE TO AMEND

Although the court “should éely give leave when justice so requires,” Fed. R.
Civ. P. 15, and even permit amendment with “extreme liberakigninence Capital, LLC v.
Aspeon, InG.316 F.3d 1048, 1051 (9th Cir. 2003) (quotidgyens v. Kaiser Found. Health Plal
Inc., 244 F.3d 708, 712 (9th Cir. 2001)), the court neeidgrant leave to amend the complaint]
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defects could not possibly be cutegthe allegation of other factSharkey v. O’Neal778 F.3d
767, 774 (9th Cir. 2015) (citingopez v. Smitl203 F.3d 1122, 1127 (9th Cir. 2000)).

Here, Phan asks for leave to file a fifth amended compl&e&Opp’n at 3—4.

Although Phan filed the original and first antked complaint proceeding pro se, she had the
benefit of counsel in filing theubsequent three amendmeri&eECF Nos. 1, 4, 28, 34, 42. Tl

court’s order dismissing the third amended claamp, like this order dismissing the fourth,
expressly relied on the absence of timadynduct to support Phan’s claimSeeHr'g Mins. In
these circumstances, the court finds the compfadgfects cannot be cured; otherwise Phan
her three previous attempts would have donglgady. The court DENIES Phan’s request f
leave to amend the complaint.

V. CONCLUSION

The court GRANTS EDD’s motion tdismiss with prejudice.
IT IS SO ORDERED.
DATED: July 20, 2017.

UNIT TATES DISTRICT JUDGE
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