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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KEENAN WILKINS, No. 2:16-cv-0347 KIM KJIN P
12 Plaintiff,
13 V. ORDER
14 | PAUL GONZALES, et al.,
15 Defendant.
16
17 Plaintiff, a state prisoner proceeding prolsxs filed this civil rights action seeking religf
18 | under 42 U.S.C. § 1983. The matter was referreddaited States MagisteaJudge as provided
19 | by 28 U.S.C. § 636(b)(1)(B) and Local Rule 302.
20 On August 12, 2016, the magistratelge filed finding and recommendations
21 | recommending dismissal of all claims in the setamended complaint, except for the retaliation
22 | claims against defendants Swarthout, Chaikemegovasquez, Hurtz, Couch, Gonzales and
23 | Pulley, and the Eighth Amendment claim again$¢iagant Jones. (ECF No. 20.) On August 22,
24 | 2016, plaintiff filed objectionso the August 12, 2016 findings and recommendations. (ECF|No.
25 | 21.)
26 On September 8, 2016, plaintiff filed a moti@guesting that the court clarify whether
27 | the magistrate judge addressed his coaspiclaims in the August 12, 2016 findings and
28 | recommendations. (ECF No. 23.) The usdamed addresses this issue herein.
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In the second amended complaint, plaintiff edi$wo conspiracy clais. (ECF No. 17 at
22-23.) In claim six, plaintiff aliged that defendants conspired to violate his sighwiolation
of 42 U.S.C. § 1985.1d. at 22.) In claim seve plaintiff alleged thatlefendants conspired to
violate his rights in violaon of 42 U.S.C. § 1986.Id. at 22-23.)

In addressing plaintiff's conspiracy claims, the magistrate judge applied the legal
standards for conspiracy claims brought purst@adg U.S.C. § 1983. (ECF No. 19 at 8-9.) F
the reasons stated herein, the undersigned fidpkhintiff's second amended complaint fails
state colorable conspiracy claims undénesi 42 U.S.C. § 1985 or 42 U.S.C. § 1986.

Plaintiff does not identify the subsection®1985 on which his conspiracy claim is
based. Section 1985(1) is not applicable aspli@epto conspiracies to prevent persons from
holding office or dischargig any duties thereof.

Section 1985(2) allows an action for damagegainst those who conspire to deny a pe
access to federal and state cobstsforce, intimidation, or threat.” To state a colorable
conspiracy claim under § 1985(2)ethlaintiff must also alleggpecific allegatbns showing how
each defendant denied him access to the stééeleral court because he is a member of a
protected classPortman v. County of Santa Clara, 995 F.2d 898, 908-09 (9th Cir. 1993).
Plaintiff does not allege that defgants denied him access to a statkederal court because he
a member of a protected class. For thisaeake does not state a colorable conspiracy claim
under 42 U.S.C. § 1985(2).

Section 1985(3) prohibits conspiracies to depra person of equal protection of the lay
In order to state a claim unded885(3), plaintiff must establighat a conspiracy existed to
deprive him of equal protection of the law andttthe conspiracy was based on discriminator
hostility toward the protected clasllielson v. Legacy Health Systems, 230 F.Supp.2d 1206,
1210 (D. Ore. 2011)Jsher v. Los Angeles, 828 F.2d 556, 561 (9th Cir. 1987). Plaintiff does 1
state a colorable conspiracyich under § 1985(3) because hedloet allege racial animus by

defendants.

For the following reasons, plaintiff also faits state a conspiracy claim under 42 U.S.C.

§ 1986. “Section 1986 imposes liability on everyspa who knows of an impending violation
2

or

son

S

ot

of




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

section 1985 but neglects or re@is to prevent the violationKarim-Panahi v. Los Angeles
Police Dept., 839 F.2d 621, 626 (9th Cir. 1988). “A cfacan be stated under section 1986 of
if the complaint contains\aalid claim under section 1985It. Because plaintiff does not state
colorable claim under § 1985, he failsstate a colorable claim under § 1986.

On September 16, 2016, plaintiff filed a propdshird amended complaint. (ECF No.
25.) On November 9, 2016, the magistratdge filed amended findings and recommendatior
recommending that plaintiff's motion for leavefile the third amended complaint be dented.
(ECF No. 30.) On November 21, 2016 and Nuoler 22, 2016, plaintiffiled objections to the
November 9, 2016 findings and recommendations. (ECF Nos. 31, 32.)

In accordance with the provisions of 28 LS8 636(b)(1)(C) and Local Rule 304, this
court has conductedd® novo review of this case. Having rewed the file, the court finds the
findings and recommendations filed Aug&t 2016 and November 9, 2016 to be supported
the record and by proper analysis. The court wsigggrately to note thatgphtiff asserts that hd
has made several requests for appointment of cbandebjects to the maggrate judge’s failure
to address themSee ECF No. 21 at 2; ECF No. 32 at 2. Rt#f is informed that a request for
court order, including a requdst order appointing counsel, must be made by motion prepa
accordance with the requirements of the Federbd<Raf Civil Procedure and the Local Rules
this court See Fed. R. Civ. P. 7(b); LR. 230(l) (E.D.Cal.).

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendations filed August 12, 2016 and November 9, 201
adopted in full;

2. All claims in the second amended comgjamrcept for the retaliation claims againg

defendants Swarthout, Chaikennds, Vasquez, Hurtz, Couch, Gonzales and Pulley, and the

Eighth Amendment claim against defendant Jones, are dismissed; and

i

! The November 9, 2016 findings and recomdaions amend and supersede findings and
recommendations filed October 26, 2016 addressmgtgf's motion for kave to file a third
amended complaint. ECF No. 27.
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3. Plaintiff’'s motion for leave to file a tliramended complaint (ECF No. 23) is denie

DATED: March 30, 2017

UNIT TATES DISTRICT JUDGE

.




