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8 UNITED STATES DISTRICT COURT

9 EASTERN DISTRICT OF CALIFORNIA
10
11 | CECIL JEROME HATCHETT, No. 2:16-cv-0412-KIM-CMK-P
12 Petitioner,
13 V. ORDER
14 | GONZALEZ, et al.,
15 Respondent.
16
17 Petitioner, a state prisongroceeding pro se, bringsdhpetition for a writ of
18 || habeas corpus under 28 U.S.C. § 2254. This mate referred to a United States Magistrate
19 | Judge as provided by Eastern Ddtof California local rules.
20 On March 29, 2018, the Maggrate Judge filed findings and recommendations,
21 | which were served on the parties and which caetanotice that the parties may file objections
22 | within a specified time. Timely objections teethndings and recommendaitis have been filed
23 In accordance with the provisions of @85.C. § 636(b)(1)(C) and Local Rule 304,
24 | this court has conductedda novo review of this case. Havirmgviewed the file, the court finds
25 | that petitioner has not satisfiitk “in custody” requirement &8 U.S.C. § 2254 and, therefore
26 | that this court lacks jusdiction over this action.
27 Petitioner is currently icustody serving a sentence ottwy-five years to life in
28 | prison following his 1994 conviction, entered in actance with a nolo contendere plea, to one
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count of first degree murdefee ECF No. 39 at 2see also Hatchett v. Hubbard, Case No. 2:98-
cv-0345 WBS JFM P, ECF No. 96 at 2. In thddion, petitioner chienges a 1989 conviction,
for which he was initially sentenced to a teshprobation and then, idanuary 1992, to a state
prison term of three years follang revocation of his probatioree ECF No. 39 at 1-2.
Petitioner does not dispute thed was discharged from thatroviction well before this action
was filed. Seeid. at 2. Moreover, it does not appeetitioner’'s 1989 conviction was used to
enhance his present sentence. In connectionhigtburrent conviction, pgioner was originally
charged with one count of first degree muraed one prior conviction, the 1989 conviction at
issue here; following declaration of a mistrialfifpener pleaded nolo comeere to one count of
first degree murder and received a sentefd¢eenty-five years to life in prisonSee Hatchett v.
Hubbard, Case No. 2:98-cv-0345 WBKHM P, ECF No. 96 at 2.

In his objections to the findings and remmendations, petitioner contends he is
still subject to a restitutiofine imposed as part of the 1989 catiain and, therefore, that the “i
custody” requirement is satisfie@ee ECF No. 40 at 1-2. Wheras here, petitioner in not in
physical custody under the challenged convictioa pitesence of an outstanding restitution or
alone is insufficient to confer habeas corpussgiction over this actionThe purpose of the “in
custody” requirement “is to permit petitioasly when the remedy sought is capable of
alleviating severe restrasion individual liberty.” Bailey v. Hill, 599 F.3d 976, 980 (9th Cir.
2010). “Liability under a rgtitution order . . . ‘is not a seriousstraint on . . . liberty as to
warrant habeas relief.”ld. at 979 (internatitation omitted) .

For the foregoing reasons, the petition Wwel dismissed for lack of jurisdiction.
The findings and recommendations will be adoptethécextent they are consistent with this
order.

Under Rule 11(a) of the Federal rulesv@rning Section 2254 Cases, the court
considered whether to issue atifeate of appealability. Befe petitioner can appeal this
decision, a certificate ofppealability must issueSee 28 U.S.C. § 2253(c); Fed. R. App. P. 22
Where the petition is denied on the meritsegificate of appealality may issue under 28

U.S.C. § 2253 “only if the applicant has madsubstantial showingf the denial of a
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constitutional right.” 28 U.S.C. § 2253(c)(Z2)he court must eithessue a ceificate of
appealability indicating which issues satisfy thquired showing or must state the reasons w
such a certificate should not issugee Fed. R. App. P. 22(b). Where the petition is dismisse
procedural grounds, a certificateagpealability “shouldssue if the prisoner can show: (1) ‘the
jurists of reason would find it detadole whether the district cousas correct in its procedural
ruling’; and (2) ‘that jurists ofeason would find it debatable whet the petition states a valid
claim of the denial of a constitutional right.Morrisv. Woodford, 229 F.3d 775, 780 (9th Cir.
2000) (quotingdack v. McDaniel, 529 U.S. 473, 120 S. Ct. 1595, 1604 (2000)). For the rea
set forth in this order, the codimds that issuance of a certificatéappealability is not warrante
in this case.

Accordingly, IT IS HEREBY ORDERED that:

1. The findings and recommendatiomied March 29, 2018, are adopted from

page 1 through page 4, line 11;

2. Respondent’s motion to dismiss (Doc. 8yranted to the extent responder
seeks dismissal for lack of jurisdiction;
This action is dismissed for lack of jurisdiction under 28 U.S.C. § 2254;

All other pending motions (Docs. 30, 31) are denied as moot;

a & w

No certificate of appealability shall issue; and
6. The Clerk of the Court is directed ¢émter judgment andose this case.
DATED: June 11, 2018.

STATES DISTRICT JUDGE
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