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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CYNTHIA A. JAMISON, No. 2:16-cv-00422-KIM-AC
12 Plaintiff,
13 V. ORDER
14 | BANK OF AMERICA, N.A.,
15 Defendant.
16
17
18 Plaintiff's suit challenges the distriban by defendant Bank of America (BANA
19 | of mortgage payoff statementsptaintiff and others similarly situated, and fees charged for
20 | faxing payoff statements. BANA’s motion tosdiiss plaintiff's First Amended Complaint is
21 | before the court. Mot., ECF No. 40. Thmstter was submitted after a hearing, at which
22 | Matthew Insley-PruittPatricia Avery and A. ChowningoPpler appeared for plaintiff and
23 | Amanda Groves and Deepi Punia appeared AMA. ECF No. 44. As explained below, the
24 | court GRANTS BANA’s motion to dismiss.
25| I PROCEDURAL HISTORY AND FACTUAL ALLEGATIONS
26 A. Original Complaint and BANA'’s Motion to Dismiss
27 Plaintiff filed her original complainagainst BANA on February 26, 2016. ECF
28 | No. 1. In her complaint, sheleged, in relevant part, thatABIA: (1) violated the Truth in
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Lending Act of 1968 (TILA), 15 U.S.C. § 16@t seq.and TILA’s implementing regulation,
Regulation Z, 12 C.F.R 8§ 1028 seq, by failing to disclose insurance claim proceeds in
mortgage payoff and periodic statements; andi#ated the CalifornidJnfair Competition Law
(UCL), Cal. Bus. & Prof. Code 8§ 172@0 seq. by charging a fax fee fa payoff statement sen
by mail. See generallfECF No. 1. BANA moved to dismiss phaiff's complaint in part for: 1)
lack of standing as to her TILAnd Regulation Z claims, and 2)léme to state a cognizable UGL
claim. See generalfeCF No. 9.

The court granted BANA'’s motion to disss plaintiff's TILA claim on standing
grounds, with leave to amen@&eePrior Order 14, ECF No. 26The court concluded the

allegation of a statutory vidian of TILA, standing alone, wawot sufficient to satisfy the

statute’s “injury” requirement, because plaintiff did “not provide factual allegations establishing

any harm [] suffered as a rdisof defendant’s actions.1d. at 7 (citingSpokeo, Inc. v. Robins
U.S. , 136 S. Ct. 1540, 1550 (2016) (“. . . [Ngbinaccuracies cause harm or present a
material risk of harm.”)). Specifically, the comoted plaintiff did not gad any harm as a resylt
of BANA's failure to disclose isurance proceeds in mortgage payoff and periodic statements.
Id.

As to plaintiff's UCL claim, defendasatdid not raise a standing argument, and
instead argued the complaint’s allegationsrbtdsupport a UCL violadn. ECF No. 9 at 20.
The court denied defendants’ motion in thispect and concluded phaiff's allegation that
BANA charged a $5.00 fax fee for mailing a paystiitement was sufficient to state a claim
under the “unlawful” prong of the UCL. Pri@rder at 13 (citing 12 C.F.R. § 1026.34(a)(9)(i)).
The court did note, however, plaintiff's UCL clarould be undermined if a third party requested
the payoff statementd.

B. First Amended Complaint and BANA’s Motion to Dismiss

Plaintiff then filed the operative Firédmended Complaint, alleging many of
the same facts giving rise to the original complaBeeFirst Amended Complaint (FAC), ECF
No. 31. Plaintiff again claims BANA jdiolated the TILA, 15 U.S.C. § 16t seq.and

TILA’s implementing regulation, Regulation Z, 12 C.F.R. § 1826eq. by not providing
2
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homeowners with accurate payoff statementheir insurance claims; and (2) violated
California’s UCL by charging a fax fee for prouidj a payoff statement when the statement w
instead sent by mailld. 1 82—-95. Plaintiff also brings thesaiols on behalf of a putative clas
alleging she could fairly and adequgiteepresent class action claimisl. 72, 79.

The amended complaint also includes altee of the harm BANA'’s violations
of TILA and Regulation Z causeqdaintiff individually, including: (1) by depriving her of the
ability to provide accurate information to sesddenders when she applied to refinance her
mortgagejd. 1 58; (2) by depriving her dhe ability to correct mistakes that “may have been
made by credit agenciesassessing her credit scora’ | 65; (3) by causing her to lose track
the insurance proceeds available for eithpamng her home or reducing her outstanding
mortgage balancd]. § 3; (4) by causing her to receitre “run-around” from Bank employees
when she attempted to discuss her loan statugg) by causing her “economic injury and
emotional distressjd. § 89; and (6) by causing BANA tteny her request to remove her
mortgage insurance coveragk,q 3.

BANA now moves to dismiss all of plaiff’'s claims under Rule 12(b)(1) for lack
of standing. BANA contends plaintiff has notaddished standing as keer TILA and Regulatior
Z claims because her “manufactured allegatiortgaom” have nothing to do with the disclosur
on her payoff statements. Mot. at 7. Regagdhe UCL claim, BANA contends plaintiff lacks
standing because BANA released information ttefy Funding, which serviced her loan, in
response to a “fax[] demand’asément from Escrow Todawl., a company plaintiff concedes
worked on behalf of FidelityseeOpp’n 12, ECF No. 42. BANA further contends it notified
plaintiff of this charge before sending tta through monthly bank statements. Mot. at 23
(citing Punia Decl. § 21, Ex. ECF No. 40-2). Plaintiff's mnthly statements do include the

following language at the bottoof the fourth page:

Payoff: You can request payoff quote by calling 1.800.669.5833.
If a third party will be requemg a payoff quote on your behalf,
you must authorize the third party make the request. A fax fee
may apply if you or a third party waithe payoff quote faxed. If so,
the amount of the fee will be dissed at the time the expedited
delivery is requested.
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Punia Decl. § 21, Ex. T. Because Fidelity, lgreer handling her loafinancing application,
requested plaintiff's information, BANA contenghaintiff cannot properly allege harm from
BANA's conduct. Mot. at 23 (citing Punia Decl. Ex. Q at 86).

Plaintiff opposes the instant motion. Opp’n. Regarding the TILA and Regulé
Z claim, plaintiff contends the statutoryolation alone establiseeoncrete injuryld. at 11.
Regarding the fax fee, she den@ghorizing it, and maintainsahthe $5.00 charge establishes
concrete injury.ld. at 22. BANA has nglied. Reply, ECF No. 43.
. LEGAL STANDARDS

A motion to dismiss under Federal Rule@¥il Procedure 12(b)(1) contests the
court’s subject matter jurisdictiorbee, e.g., Savage v. Glendale Union High,S328 F.3d 1036
1039-40 (9th Cir. 2003). When a party moves $mniks for lack of subject matter jurisdiction
“the plaintiff bears the burden of demdtnaging that the cotihas jurisdiction.”Boardman v.
ShulmanNo. 12-00639, 2012 WL 6088309, at *2 (E.D. Cal. Dec. 6, 2@ifx),sub nom.
Boardman v. C.1.R597 F. App’x 413 (9th Cir. 2015). Stding to sue is a necessary compon

of the court’s subject matter jurisdictionet@cean Cmty. v. BusB86 F.3d 1169, 1174 (9th Cin.

2004). Accordingly, if a plaintiff lacks standinthe court lacks subjematter jurisdiction under
Article 11l of the U.S. Constitutionld.

To establish standing, (1) the plaintiff stlhave suffered an “injury-in-fact,”
(2) there must be a “causal connection betwitkennjury and the condticomplained of,” and
(3) it must be likely that the injury Wibe redressed by a favorable decisitujan v. Defenders
of Wildlife, 504 U.S. 555, 560-61 (1992). To find anjtry in fact,” the plaintiff must
demonstrate “an invasion of a legally protectedrigst which is (a) conete and particularized
... and (b) actual or imminemtot conjectural ohypothetical.” Id. at 560 (internal citations an
guotation marks omitted).

A Rule 12(b)(1) jurisdictionahttack on standing grounds miag facial or factual.
Safe Air for Everyone v. Meye373 F.3d 1035, 1039 (9th Cir. 2004) (cit\tite v. Lee
227 F.3d 1214, 1242 (9th Cir. 2000)). In a factedck, the challenger ssrts the allegations

contained in a complaint are insufficient thieir face to invoke federal jurisdictiond. In a
4
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factual attack, the challenger disputes théhtaitthe allegations that, by themselves, would

otherwise invoke fedal jurisdiction. Id.

In resolving a factual attack on jurisdani, the district coumieed not presume the

truthfulness of the plaintiff'allegations and may review eweigce beyond the complaint withoy
converting the motion to dismiss into a motion for summary judgnfeatage 343 F.3d at 103¢
n.2 (citingWhitg 227 F.3d at 1242). “Once the moving party has converted the motion to ¢
into a factual motion by presenting affidavitsobiner evidence properly @mught before the court
the party opposing the motion must furnish affiter other evidence necessary to satisfy itg
burden of establishing swdgt matter jurisdiction.”ld.; Safe Air 373 F.3d at 1039.
1. DISCUSSION

As explained below, plaintiff cannot establish standing to bring her TILA and
Regulation Z claim or her UCL claim, so dissasof her individual @ims is warranted.

A. TILA and Regulation Z Claim

1. Standards

TILA was enacted “to assure a meaningful disclosure of credit terms” so the
consumer can “compare . . . the various credit terms available to him and avoid the uninfg
use of credit,” and to “protect the consumer aglinaccurate and unfairedit billing and credit
card practices.” 15 U.S.C. § 1601(a). To effecttiageremedial purposepurts “construe the
Act’s provisions liberally in favor of the consumetdauk v. JP Morgan Chase Bank USA2
F.3d 1114, 1118 (9th Cir. 2009) (internal quotation marks and citations omitted).

To the extent relevant here, TILA providega]‘Ereditor or servicer of a home o4
shall send an accurate payoff balance withieasonable time, but in no case more than 7
business days, after the receipt of a written estjtor such balance from or on behalf of the
borrower.” 15 U.S.C. 8§ 1639g. Regulation Z, whitiplements TILA, provids in relevant part
“a creditor, assignee or servicer, as applicablgst provide an accurate statement of the total
outstanding balance that would tegjuired to pay the consumer’s obligation in full as of a

specified date.” 12 C.F.R. § 1026.36(c)(3). Tha#efal Consumer Financial Protection Burea
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responsible for enforcing Regulation Z, and &aglained “payoff statements should be issuec

according to the best information available at the time.” 78 Fed. Reg. 10902 (Feb. 14, 201

Plaintiff contends TILA ad Regulation Z require lendeisinclude the existence
of insurance proceeds in their payoff statemeR&C  22; Opp’'n at 5. The Ninth Circuit has
not addressed this issue, budister districtcourt has.McLaughlin v. Wells Fargo Bank, NA
No. 15-02904, 2015 WL 10889993 (N.D. Cal. @9, 2015), found the plaintiff stated a
cognizable TILA claim by alleging ¢hlender did not disclose theigbence of insurance procee
in a payoff statementld. at *1-2. In its prior order, this court fouttcLaughlinpersuasive.
Prior Order at 9. Nonetheless,eagplained below, plaintiff stilhas not alleged sufficient injury
to establish standing to bring HEILA and Regulation Z claim.

2. Concrete Injury Allegations

Even if the court assumed the truth of eatblaintiff's alleged injuries, which it
need not do in resolving a Rule 12(b)(1) motite, allegations would not establish concrete
injury.

Plaintiffs’ first three alleged injuries—theability to provide accurate informatig

to lenders, to correct mistakes that “may hagen made by credit agencies in assessing her

3).

ds

n

credit score,” or to properly track her insurance proceeds—are not “concrete.” Without “harm”

or a “material risk of harm” there can be no standigokeo, Inc. v. Robin$36 S. Ct. at 1550;
see alsdNokchan v. Lyft, IncNo. 15-03008, 2016 WL 5815287, at *4 (N.D. Cal. Oct. 5, 201
(no standing where plaintifflleged defendant obtained “eattieous information” from
background check after failing to inform plafhof Fair Credit Reporting Act rights, because
plaintiff suffered “no real harm)’ Plaintiff has not alleged h&an refinance application was
denied on the basis of inaccurate payoff statem#rsthe inaccurate payoff statements affec
her credit score, or that she wasable to repair her home or uke insurance proceeds to redu
her outstanding mortgage balance. In sum, pfalms not identified a material risk of harm, g
cannot establish standing basedenfirst three alleged harms.

Plaintiff also alleges she was harnvelden she received the “run-around” from

bank employees while attempting to discuss han lstatus. FAC § 3. To support her content
6

6)

ted
ce

nd

on




© 00 ~N oo o b~ w N P

N RN N RN N N N N DN R P R R R R R R R
0w ~N o s W N P O O 0 N O 0N~ W N kP o

that this run-around amounts to cogte injury, plaintiff cites taMcLaughlin v. Wells Fargo
Bank, NA No. 15-02904, 2015 WL 10889993, at *1 (N.D. Cal. Oct. 29, 20M8).&ughlin )
andMcLaughlin v. Wells Fargo Bank, NAo. 15-02904, 2016 WL 3418337, at *6 (N.D. Cal.
June 22, 2016)McLaughlin 1. Both cases are distinguishable from plaintiff's.MaLaughlin

I, the court did not consider whether defendahlisA violation causedtoncrete harm. 2015 WL
10889993, at *1. IMcLaughlin Il, the court found the “ruround” the plaintiff was given whilg
trying to refinance her loan amounted to concrgtey and “prejudice,” but the basis for that

finding was the plaintiff's imminent threaf foreclosure. 2016 WL 3418337, at * Rlere, in

contrast, plaintiff does not face foreclosure proceedings, allege any other time sensitive matter, «

allege prejudice other than the inconveoof being subjected tbe run-around. Mere
inconvenience occasioned by being subjectedtmaround is insufficiertb confer standing.
SeeSpokepl136 S. Ct. at 1550.

Plaintiff’s fifth alleged harm of “ecomuic injury and emotional distress” is
unsupported and similarly insufficiengeeFAC T 89. In the absea of allegations supporting
this assertion, the couneed not assume such “conclusorygakions” establish concrete injury
Friends of the Earth, Inc. v. Laidlaw Envtl. Servs. (TOC),, 1528 U.S. 167, 169 (2000).

Finally, plaintiff alleges she was injured &/ she attempted to have her mortgage
insurance coverage removed and was demequhrt, because of the Bank’s failure to
appropriately account for the funds. FAC { 3. mitiidoes not allege BANA's failure to inform
plaintiff of her insurance proceeds is what caussddenial of coverage. In other parts of her
complaint she alleges she was unsuccessfa@moving her mortgageoverage because BANA
did not receive one or more monthly payments.J 53. Plaintiff's late payments alone could
disqualify her from removing her mortgage cogsain the absence aflegations showing an
accurate payment statement would have chatigeebank’s position, plaintiff has not alleged
concrete injury. This cohgsion aligns with that iDutta v. State Farm Mut. Auto. Ins. Co.
No. 14-04292, 2016 WL 6524390, at *3 (N.D. Cal. No\2@16), in which the plaintiff alleged
defendants’ Fair Credit Reparg Act (FCRA) violation caused him to lose out on the job he

applied for.1d. The district court explaed because the plaintiffteackground check revealed he
7
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had made “fifteen late payments on two saf@maccounts,” he had no chance of getting hired
regardless of the alleged FCRAlations, and therefore could rgausibly allege the violations
caused the harmd. Accordingly, theDutta court found the plaintiff could not establish
standing.ld. Similarly here, plaintiff's concessionahshe missed payments, which alone co
have caused the denial of mequest to remove mortgageveoage, precludes construing the
complaint as alleging concretgury based on BANA'’s failuréo inform plaintiff of her
insurance proceeds.

At bottom, plaintiff has not establishedrcrete injury due to BANA's failure to
disclose her insurance claim proceeds in hgofdatatements. Without a concrete injury
resulting from BANA'’s TILA violation, plaintiff cannot establisttanding to bring this claim.
Accordingly, the court DISMISSES plaintiff's TILAnd Regulation Z claim for lack of standin
At hearing, plaintiff conceded stsuffered no other potential injurias a result of defendants’
alleged TILA violation. Accordingly, the disssal is without leave tamend. The court now
turns to BANA’s motion to disnsis plaintiff's UCL claim.

B. UCL Claim

Plaintiff contends she has standiogoring her UCL claim because BANA
unfairly charged her a $5.00 fax fee for théfary 5, 2016 payoff statement, which she
received only by mail. Opp’n at 20. Defendargues this fee cannot dsliah concrete injury
because the fee was for a payoff statement itféxe third party after plaintiff expressly
authorized the third party to receive the mfiation, and was not attributable to a payoff
statement mailed to plaintiff. Mot. at 22. Before assessing whether plaintiff has establishe
standing, the court reviews the legarstard governing a UCL claim.

1. Leqgal Standards

The UCL prohibits unfair competition, which is defined as any “unlawful, unfa
or fraudulent business act or practice.” Cal. Bus. & Prof. Code 8§ 17200. Courts construe
statute as prohibiting acts orggtices that are (1) unlawful,)(@nfair, or (3) fraudulent.
Cel-Tech Commc'ns, Inc. v. L.A. Cellular Tel. (2f) Cal. 4th 163, 180 (1999). To assert a U

claim, a private plaintiff needs to have “sufferegmg in fact and . . . lost money or property &
8
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a result of the unfair competitionRubio v. Capital One Bank13 F.3d 1195, 1203 (9th Cir.

2010). The UCL also requires a “causal conoettbetween the defendant’s violation and the

plaintiff's injury. Id.
In her First Amended Complaint, ptaiff bases her UCL claim on BANA'’s

alleged violation of Regulation Z, which she argae®unted to an “unlawful” business practice.

SeeFAC 1 92. Regulation Z generally prohitsesrvicers from charging a fee for providing a
consumer, or a person authorized bydbesumer, payoff statements. 12 C.F.R. §
1026.34(a)(9)(i). Although Regulation Z allows a s&vto charge a processing fee to cover
cost of providing a payoff statement by fax ougder, it requires the servicer to make the
statement available by a method other thyafax or courier and without chargéd.

§ 1026.34(a)(9)(ii).

2. Discussion

14

the

Here, BANA presents several pieces aflemce, which on balance show plaintiffs

cannot establish standing to proceed anUfeL claim. Specifically, BANA submits a
borrowers’ certification and authorization form showing plairgifthorized Fidelity to obtain
statements and documents for her loan refingnapplication process, Punia Decl. Ex. Q at 8
which plaintiff does not disputeeeOpp’n at 22. BANA als@resents a bank statement
specifically noting “[a] fax feenay apply if you or a third partvant the payoff quote faxed.”
Punia Decl. Ex. T at 101. Plaifitdoes not dispute this fact oontend she did not receive the
monthly statement. Opp’n at 23 (citing MslBruitt Decl. Ex. T 11, ECF No. 42-10). The bank
statement BANA points to was sent on Decenh&015, and BANA did not charge plaintiff th
$5.00 fax fee until February 5, 2018l.; see alsdPunia Ex. S at 93. BANA also presents
evidence showing Escrow Today, which plaintiff concedes performed work on behalf of Fi
seeOpp’n at 12, requested a faxed payoff statemBumnia Decl. Ex. S at 94. Lastly, BANA

points to the following text included in tipayoff statement it sent Escrow Today:

Bank of America, N.A. provides free estimated payoff information
through an automated telephone system at 1.800- 669 -5833, if all
payoff figures a[re] available. ® have elected to purchase Bank
of America, NA.’s written expated payoff service via facsimile,

9
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for a charge of $5.00, which includes free automatic updates
through the expiration dhe payoff statement.

Id. at 95.

Plaintiff contends nothinm her February 2016 payoff statement indicates it w
sent to or requested by a third party or thairal tharty was the reasonrfthe fee. Opp’n at 12
n.6. But plaintiff does not dispute she receiaauonthly statement, before February 2016,
noting a fax fee may apply from a third party requ&sePunia Decl. Ex. Bt 101. Plaintiff's
contention is unavailing.

Plaintiff also contends BNA charged her for a delivery method she did not w4
or request. Opp’n at 22. But according todiselosures printed on bast one of her bank
statements, BANA could chargeetfee without plaintf’'s specific request if the request came
from a third party.SeePunia Decl. Ex. T at 101.

Lastly, plaintiff contendslefendant’s attempt to attack the merits of her UCL

claim under the guise of a standing argum&eeOpp’'n at 10-11 (citingarlson v. United

States 837 F.3d 753, 759 (7th Cir. 201®arlsen v. GameStop, In&33 F.3d 903, 909 (8th Cin.

2016);Kohen v. Pac. Inv. Mgmt. Co. LIL.671 F.3d 672, 676—77 (7th Cir. 2009)). The
nonbinding cases plaintiff citese distinguishable. I8arlsonandCarlsen for example, the
courts of appeals reviewed facial rather tharual challenges to stamdy, and thereby construe
all the allegations in the plaintiffs’ complaints as tr@arlsen 833 F.3d at 908 (analyzing
standing question as a facial challenge and “cengnd)] only the materials that are necessari
embraced by the pleadings and exhibitached to the complaint.QGarlson 837 F.3d at 758
(relying solely on plaintiff's “colorablelaim” to determine standing). Kohen which involved
a class action, the court did rexten consider defendants’ isting argument that one of two
named plaintiffs did not suffer damages, andeadtconcluded standing was satisfied becaus
least “one member of a certified class haglausible claim to have suffered damagd&ohen
571 F.3d at 676.

Here, defendant has brought a fattreallenge and supplied evidence to

successfully undermine plaintiff's standing. Te #xtent plaintiff alleges BANA’s $5.00 fax fe
10
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caused her injury, that injury was not causea@ Regulation Z violatiorand therefore the court
could not redress thalleged “injury” througha favorable decisionLujan, 504 U.S. at 560—-61.
Defendants’ motion to dismissguhtiff's UCL claim is GRANTED.

C. Standing and Class Action

Where there is one named plaintiff représenan entire proposed class, and thiat

named plaintiff lacks standing, theasbk action suit must be dismiss&derboe v. State Farm
Mut. Auto. Ins. C9.350 F.3d 1018, 1023 (9th Cir. 2003). Whandaintiff “never had standing,’
substitution of another represetnta cannot cure the defedtd.; see also Williams v. Boeing C¢
517 F.3d 1120, 1136 (9th Cir. 2008) (affirming distdoturt’s decision to decertify class where

plaintiff did not have standing)As noted in a leading treatise:

[I]f a case has only one class repréatwe and that party does not
have standing, then the court lagkssdiction overthe case and it
must be dismissed; if the case ohbd this one class representative
from the outset, then there is no opportunity for a substitute class
representative to take the nammelaintiff's place because this
means that the court never had jurisdiction over the matter.

Newberg on Class Actions 8§ 2:8 (5th ed. 2013). Haeentiff is the soleepresentative of the
putative class in this case. Because she Istekaling, the court has no jurisdiction over this
matter and cannot resolve the class action clabesl ierbog 350 F.3d at 1023.

V. CONCLUSION

The court GRANTS BANA'’s motion to dimiss both plaintiff's TILA and

Regulation Z claim and her UCL claim under 12(b){@}hout leave to amend. Because plaint

cannot establish standing, the court DISMISSESpiltative class action for want of jurisdiction,

without prejudice.
This order resolves ECF No. 40, and this case is CLOSED.
IT IS SO ORDERED.

DATED: August 8, 2017.

ATES DISTRICT JUDGE
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