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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ALICIA SALAZAR, No. 2:16-cv-432-JAM-KJIN
12 Plaintiff,
13 V. ORDER AND
14 | CHIPOTLE MEXICAN GRILL, INC., ORDER TO SHOW CAUSE
15
16 Defendant.
17
18 | INTRODUCTION
19 Plaintiff Alicia Salazar initially commenceithis wrongful termination action against
20 | defendant Chipotle Mexican Grill, Inc. the Placer County Superior Court on January 7, 2016,
21 | and the case was subsequently removed todedeurt on February 29, 2016. (ECF No. 1.) On
22 | May 3, 2016, the assigned district judge enterecttigl scheduling ordeequiring all discovery
23 | to be completed by June 2, 2017. (ECF No. 10.)
24 Presently pending before the court is deferidanbtion to compel @intiff's responses tp
25 | defendant’s requests for production of documentsspecial interrogatories, along with a request
26 | for sanctions. (ECF No. 12.) Plaintiff has oppoezimotion, and defendant filed a reply brigf.
27
28
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(ECF Nos. 14, 15%) At the April 20, 2017 hearing onghmotion, attorney Nima Darouian
appeared on behalf of defemtiabut there was no appearatgeplaintiff's counsel. After
carefully considering theourt’s record and the applicalbiéav, the court GRANTS the motion.
Additionally, plaintiff's counsel is ORDEREDO SHOW CAUSE as outlined below.
BACKGROUND

The background facts are largely undisputBdhce this action was removed to federal
court, plaintiff's counsel of record has bdeobert C. Bowman, Jr. with the Law Offices of
Bowman and Associates. On January 19, 20féndant served plaintiff with requests for
production of documents, special interrogagsyiand requests for admission by overnight
delivery. (Declaration of Nima Darouian, ECF N@-2 [“First Darouian Del.”] { 2, Ex. A.) On
February 9, 2017, one of the attorneys thenaatam with the Law Offices of Bowman and
Associates, Vicky Cody, requested and obthiadéwo-week extension until March 7, 2017, to
respond to the above-mentioned discovery requédss Cody explained that there had been &
“disconnect” in her office, and that she had oelgrhed that day of the discovery that had bee
sent to her office the previous month. (Id. 3, Ex. B.) However, no responses were ultim
received on March 7, 2017. (Id. 1 4.)

During a March 13, 2017 phone call with M®dy, Ms. Cody informed defendant’s
counsel that she was no longer associatedthih.aw Offices of Bowman and Associates, bu
would continue to represent plaintiff in thisiact (First Darouian Dec. 1 4.) Ms. Cody also
acknowledged that plaintiff had failed to timegspond to the discovery requests, but assure
defendant’s counsel that respeasvould be provided no later than March 17, 2017. (Id.) Bé

on that representation, and iretbpirit of cooperation, defenuiés counsel provided another

extension to respond to thesdovery by March 17, 2017. (Id.) However, no responses were

ultimately received on March 17, 2017. (Id. 1 5.)

Subsequently, on March 27, 2017, defendant’s caigesit an e-mail to Ms. Cody as w

! Because the motion involved a “complete aridltfailure to respond to a discovery request,’
the motion was properly noticed for hearing on feen (14) days’ notice pursuant to Local Ry
251(e).
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as Mr. Bowman, indicating that discovery respansad still not been reaad, that the requests
for admission were deemed admitted by operaifdaw, and that defendant intended to move
forward with a motion to compel concerning tieguests for production of documents and sp¢
interrogatories. (First Darouian Decl5§Ex. C.) The e-mail also noted Ms. Cody’s
representation that she, and not the Law OffafeBowman and Associas, would continue to
represent plaintiff in this acn, but pointed out that no suchsdgation had been filed with the
court. (1d.)

Although he was copied on the March 27, 2éimail, Mr. Bowman did not respond to
defendant’s counsel’s e-mail. (DeclaratiorNifna Darouian, ECF Nd.5-1 [*Second Darouian
Decl.”] 1 3.) However, on March 28, 2017, MXdy responded by e-mail, indicating that she
had fallen ill and had somehow “conflated” thetes on which the discovery was due. (First
Darouian Decl. | 6, Ex. D; Second Daroui2ecl.  3.) That same day, Ms. Cody and
defendant’s counsel had a telephanaference, in the coursé which defendant’s counsel
explained that defendant would not be granéing further extensions of time and would deen
the responses untimely. (First Darouian D§d.) Ms. Cody indicated that she would still
produce the discovery responggsMarch 29, 2017._(1d.) Nevésrless, no discovery responss
were ultimately providedn March 29, 2017._(Id. 1 2.)

bcial

Consequently, on April 5, 2017, defendant fited instant motion to compel, representing

that, as of the date of filing, no discoverypesses had yet been provided. (ECF No. 12; Fird
Darouian Decl.  2.) Along with plaintiff's subguent opposition to this motion, plaintiff serve
responses to defendant’s requests for admisidmo responses to the requests for productic
of documents or special interrdgees had been provided by theé of filing defendant’s reply
brief on April 17, 2017, at 10:53 a.m. (Declamatiof Robert C. Bowman, Jr., ECF No. 14-1
[“Bowman Decl.”] 1 6, Ex. 4; Second Darouidecl.  2; ECF No. 15.) At the April 20, 2017
hearing, defendant’s counsel cafiginoted that plaintiff had fially served responses to the
requests for production and special interrogatarrespril 17, 2017, after dendant’s reply brief
was filed, although defendant’s counsel expresset smncerns regardirige adequacy of thog

responses.
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DISCUSSION

“On notice to other parties and all affecfgefsons, a party may move for an order
compelling disclosure or discovery. The motionsinaclude a certificatin that the movant has
in good faith conferred or attempted to confer with person or party failing to make disclosu
or discovery in an effort to odin it without court action.” FedR. Civ. P. 37(a)(1). “A party
seeking discovery may move for an ordempelling an answer, designation, production, or
inspection,” including when the other partyiféato answer an interrogatory submitted under
Rule 33" or “fails to produce documents or $aib respond that inspection will be permitted —
fails to permit inspection — as requested undde B4.” Fed. R. Civ. P. 37(a)(3)(B)(iii)-(iv).

Here, there is no question that defendaenistled to an order compelling responses to
defendant’s requests for production of documants special interrogat@s. Those discovery
requests were properly propounded, responseslamgeverdue, and defendant’s counsel firs
attempted in good faith to secure the responstt®ut court intervention byirtue of written and
telephonic communication with plaintiff's counsab outlined above. Even though plaintiff hg
now apparently provided responses after dedatid reply brief was filed, such responses are
long overdue, and defendant is tleugitled to responses to tleogequests without objections.
Additionally, defendant’s counsel has exprelsseme preliminary awern regarding the
adequacy of the responses served on April 1¥720herefore, the court grants defendant’s
motion and directs that supplemental respobséise requests for production and special
interrogatories be provided withinddeen (14) days of this ordevjth all objections (other thar
the attorney work product and attorney-clienvifgges) waived. Taohe extent that those
privileges are asserted, thspenses shall be accompaniedalyetailed privilege log. In
providing the supplemental responggajntiff's counsel is also singly encouraged to take a
hard look at the substance of plaintiff's respesin the interest afvoiding further motion

practice and the potential imptisn of further sanctions.

% The court declines to address the issue of the requests for admission at this juncture. As
initial matter, they were not the subject of ihstant motion. Furthermore, as defendant’s

counsel correctly notes, the regteehave been deemed admitbgdbperation of Federal Rule of

Civil Procedure 36(a)(3) (“A matter is admitted unless, within 30 days after being served, t
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“If the motion is granted — or the disclosure or requestdicovery is provided after thg
motion was filed — the court must, after givingaoportunity to be heard, require the party or
deponent whose conduct necessitated the motiopatitye or attorney advising that conduct, o
both to pay the movant’s reasonable expensesriad in making the motion, including attorne
fees.” Fed. R. Civ. P. 37(a)(5)(A). “But the coorust not order this payment if: (i) the mova
filed the motion before attempting in good faithotatain the disclosurer discovery without
court action; (ii) the opposing party’s nondissiloe, response, or objection was substantially
justified; or (iii) other circumstnces make an award of expensesist.” I1d. As noted above, t
court finds that defendant’s cowh$rad made good faith efforts abtain the discovery respons
informally prior to filing a motion to compel. Rhermore, after carefully reviewing plaintiff's
opposition brief and accompanying documentation, thugtcannot find that plaintiff's failure tc
respond to the discovery was subslly justified or that othecircumstances would make an
award of expenses unjustThe court’s conclusion is only reinforced by plaintiff's counsel’s
failure to appear at the properly-ragtd hearing on the matter.

Although Ms. Cody apparently fell ill for a periad time, that does not explain a failurg
to provide discovery responses over seve@itimns. Additionally, the fact of Ms. Cody’s
departure from the Law Offices of Bowman and Associates is largely a red herring, becau
substitution of counsel was eveefl with this court, the discovergquests were served to the
Law Offices of Bowman and Associates, and Bowman and the Law Offices of Bowman an
Associates still remain as phaiff's counsel of record. Athe managing partner of the Law

Offices of Bowman and Associates and coun$etcord in this action, Mr. Bowman had an

party to whom the request is directed serves on the requesting partiea amswer or objectior
addressed to the matter and sijbg the party or its attorge A shorter or longer time for
responding may be stipulated to un&ere 29 or be ordered by the cor If plaintiff wishes to
withdraw the deemed admissionsiptiff must seek a stipulatn from defendant or file an
appropriate motion. Sded. R. Civ. P. 36(b).

3 On April 19, 2017, the day before the hearidg, Bowman also filed a declaration by Ms.
Cody. (See Declaration ¥icky E. Cody, ECF No. 16 Cody Decl.”].) Although the
declaration was submitted long affdaintiff’'s opposition deadline, éhcourt has considered it,
discussed below.
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obligation to his client aththe court to ensure that the case was either appropriately transfe
Ms. Cody, or adequately coverbdg another attorney at his firguring her illness and upon her
departure. The court notesattMs. Cody’s April 19, 2017 decktion astonishingly indicates
that Ms. Cody had not even discussed the potardgiasfer of plaintiff'scase with plaintiff in
mid-February 2017, even though Ms. Cody apparestéisted her own legal practice on March
2017. (Cody Decl. 11 6-7.) Moreover, despigeng copied on the March 27, 2017 e-mail fror
defendant’s counsel to Ms. Codnd claiming to have been “alarmed and dismayed to disce
that the gist of [defendanttounsel’s] e-malil reflected thatishmatter had escalated into a
discovery debacle” (Bowman De§ll.2), Mr. Bowman had not even responded to that e-mail
the time the instant motion was filed on A, 2017. Furthermore, even though Mr. Bowmat
indicates that his firm relocated offices April 1, 2017 (Bowman Decl. § 5, Ex. 3), such an
occurrence again does not explain the pattedebtient conduct spanning several months.
Contrary to Mr. Bowman’s argument, the fézat plaintiff providednitial disclosures on
May 26, 2016, and submitted tardy responsesdadfuests for admission along with plaintiff’
opposition to this motion (Bowman Decl. { 3, 6, Exs4) has little releance to this motion.
Whether or not initial disclosures were prowdelaintiff is obligated to timely respond to
discovery requests, and as noted above, the rsdieesdmission are not at issue in this motic
Finally, the court observesahplaintiff's opposition brieng reflects a surprisingly
unapologetic stance by Mr. Bowman, despite his’§irdeficient conduct. In fact, plaintiff's
deficient opposition chargetefendant’s counse&lith improper conduct, such as bringing this
motion “without even the barest good faith attemptdofer.” (ECF No. 14 at 2.) Indeed, in a
letter dated April 10, 2017, Mr. Bowman arguéncorrectly, that defendant’s motion was
untimely pursuant to Local Rule 23@nd threatened to seekstions if defendant did not
withdraw the motion. (Second Darouian D€c#, Ex. A.) Ms. Cody’s tardy April 19, 2017
declaration likewise suggests that sheegitfoes not comprehend the seriousness of the

deficiencies at issue, or doest take her professional obligans seriously. For the reasons

% Local Rule 230 does not apply to this discovetion; instead, as noted above, defendant’s
counsel properly filed this motion in compliance with Local Rule 251(e).
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discussed above, plaintiff's cowel's contentions arplainly unsupported by the record and lag
merit. Moreover, defendant was justified in expeditiously seeking an order compelling
compliance in light of the impending JuRe2017 discovery completion deadline.

Therefore, the court finds that plaintiffailure to respond to the discovery was not
substantially justifiednor do other circumstances make araaiof expenses unjust. As such,
defendant is entitled to an award of reasbm@xpenses incurred in bringing the motion,
including attorney’s fees. Because the culpgkeleson in this instance is plaintiff's counsel, ar
not plaintiff herself, the expeses should be paid by plaiffis counsel, the Law Offices of
Bowman and AssociatésDefendant’s counsel indicates that bills at arhourly rate of $190,
and spent approximately 7 hours @epg the briefing related toifhimotion and appearing at tf
hearing, for a total of $1,330.00 in expenses. Thetdinds defendant’sazinsel’s hourly rate
and time spent to be reasonable, and #werds the full requested amount of $1,330.00.

Additionally, the court directs plaintiff's couealsof record, Mr. Bowman, to show cause
in writing within fourteen (14) days whydditional sanctions of $1,000.00 should not be impa
on him for his failure to appeat the properly-noticed motion hearing. Failure to timely com
with this order to show cause may resultha imposition of increased sanctions.

CONCLUSION

For the reasons outlined aboVE|S HEREBY ORDERED that:

1. Defendant’s motion to comp@ECF No. 12) is GRANTED.

2. Within fourteen (14) days of this ordgdaintiff shall providesupplemental response
to defendant’s requests for production anelcgd interrogatories in accordance with
the terms outlined in this order.

3. Within fourteen (14) days of this ondelaintiff’'s counselthe Law Offices of

k

d

e

Bowman and Associates, shall pay defendatatal of $1,330.00 for the expenses that

> The court leaves it to Mr. Bowman and Niady to reach an agreement, if any, between

themselves regarding whether there shouldriyecontribution by Ms. Cody towards the amount

of sanctions imposed. Nevertheless, any sygortionment shall be no excuse for the Law
Offices of Bowman and Associates to not mpkempt payment of the sanctions to defendant
counsel by the deadline speediin this order.
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defendant incurred in bringirthis motion. Plaintiff's counsel shall not attempt,
directly or indirectly, to reaver that amount from his client.

4. Within fourteen (14) days of this ordgraintiff’'s counsel shall SHOW CAUSE why
additional sanctions of $1,000.00 should betimposed on him for his failure to
appear at the properly-noéid motion hearing.

IT IS SO ORDERED.

Dated: April 21, 2017
Feddl) ) Mo

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE




