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7 UNITED STATES DISTRICT COURT

8 FOR THE EASTERN DISTRICT OF CALIFORNIA

9
10 | RONALD LEE BURLEY, No. 2:16-cv-485-EFB
11 Plaintiff,
12 V. ORDER
13 | NANCY A. BERRYHILL, Acting
" Commissioner of Social Security
15 Defendant.
16
17 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
18 | (“Commissioner”) denying his application for arjpel of disability andDisability Insurance
19 | Benefits (“DIB”) under Title 1l of the Social Sedtyr Act. The parties have filed cross-motions
20 | for summary judgment. For the reasonsuksed below, plaintiff's motion for summary
21 | judgment is granted, the Commissioner’s motiotesied, and the matter is remanded for further
22 | proceedings.
23 | I BACKGROUND
24 Plaintiff filed an application for a period dfsability and DIB, alleging that he had been
25 | disabled since February 8, 2014dministrative Record (“AR”) 13&46. Plaintiff's application
26 | was denied initially and upon reconsideratida. at 95-99, 101-105. On September 25, 2015, a
27 | hearing was held before administrative jadge (“ALJ”) Evangelina P. Hernandel. at 35-60.
28 | Plaintiff was unrepresented at the hearing, at which he aadational expert testifiedd.
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On September 25, 2015, the ALJ issued a decfsidimg that plaintiff was not disabled
under sections 216(i) dr223(d) of the Act. Id. at 20-30. The ALJ made the following specific

findings:

1. The claimant meets the insured status requirements of the Seciaity Act through
December 31, 2018.

2. The claimant has not engaged in substhgaaful activity since February 8, 2014, the
alleged onset date (20 CFR 404.1%87%eq).

3. The claimant has the following severe impairments: affective disorders; obesity; asthma;

diabetes mellitus; anxiety disorders (20 CFR 404.1520(c)).

* % %

! Disability Insurance Benefitre paid to disabled persons who have contributed to the
Social Security program, 42 U.S.C. 88 #2keq Supplemental Security Income (“SSI”) is paid
to disabled persons with low income. 42 U.S.C. 88 E2&2q Under both provisions,
disability is defined, in part, as an “inability to engage in suiystantial gainful activity” due to
“a medically determinable physical or menitapairment.” 42 U.S.C. 88 423(d)(1)(a) &
1382c(a)(3)(A). A five-step sequential evalion governs eligibility for benefitsSee20 C.F.R.
88 423(d)(1)(a), 416.920 & 416.971-Bowen v. Yuckerd82 U.S. 137, 140-42 (1987). The
following summarizes the sequential evaluation:

Step one: Is the claimamg@aging in substantial gainful
activity? If so, the claimant #und not disabled. If not, proceed
to step two.

Step two: Does the claimant have a “severe” impairment?
If so, proceed to step three.nibt, then a finding of not disabled is
appropriate.

Step three: Does the claimaimpairment or combination
of impairments meet or equal ampairment listed in 20 C.F.R., Pt.
404, Subpt. P, App.1? If so, the claimant is automatically
determined disabled. If not, proceed to step four.

Step four: Is the claimant capable of performing his past
work? If so, the claimant is ndtsabled. If not, proceed to step
five.

Step five: Does the claimant have the residual functional
capacity to perform any other w&kif so, the claimant is not
disabled. If not, the claimant is disabled.

Lester v. Chater81 F.3d 821, 828 n.5 (9th Cir. 1995).

The claimant bears the burden of proof ie tinst four steps ahe sequential evaluation
process.Yuckerf 482 U.S. at 146 n.5. The Commissiobears the burdeihthe sequential
evaluation process proceeds to step fike.
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. The claimant does not have an impairment or combination of impairments that mee

. The claimant is unable to performyapast relevant work (20 CFR 404.1565).

. The claimant was born on October 4, 196d was 49 years old, which is defined as a

. The claimant has at least a high school etioicand is able to communicate in English

. Transferability of job skills is not material tbe determination of disability because us

10. Considering the claimant’s age, educatwork experience, and residual functional

11.The claimant has not been under a disabilitydefsed in the Social Security Act, from

Id. at 22-30.

the ALJ’s decision as the findkecision of the Commissioneld. at 1-6.

medically equals the severity one of the listed impairments in 20 CFR Part 404, Sut
P, Appendix 1 (20 CFR 404.1520(d), 404.1525 and 404.1526).

* % %

. After careful consideration @he entire record, the undersign@énds that the claimant has

the residual functional capacity perform light work as defined in 20 CFR 404.1567(k
with the following additional limitationscan occasionally climb ladders, ropes, or
scaffolds; can frequently climb ramps astdirs; can frequentlgalance, stoop, kneel,
crouch, or crawl; must avoid concentrated exjpeso extreme cold, extreme heat, fum

odors, dust, gases, and poor ventilation; weiknited to simple, as defined in the DOT

as SVP levels 1 and 2 routine and repetitmast work in low stress job as defined as
having only occasional decision making, changablenwork setting, r&d interaction with
the general public.

* % %

* % %

younger individual age 18-49, on the allegezhbility onset date. The claimant
subsequently changed age categorydsadly approaching advanced age (20 CFR
404.1563).

(20 CFR 404.1564).

the Medical-Vocational Rules as a framewaufgorts a finding that the claimant is “ng
disabled,” whether or not the claimant hasgferable job skills (See SSR 82-41 and 2
CFR Part 404, Subpart P, Appendix 2).

capacity, there are jobs that exist in sigrafit numbers in the national economy that th
claimant can perform (20 CFR 404.1569 and 404.1569(a)).

* % %

February 8, 2014, through the dateto$ decision (20 CFR 404.1520(Q)).

Plaintiff's request for Appeals Councilview was denied on January 27, 2016, leaving
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Il. LEGAL STANDARDS

The Commissioner’s decision theatlaimant is not disabledibe upheld if the findings
of fact are supported by substahevidence in the record attte proper legal standards were
applied. Schneider v. Comm’r of the Soc. Sec. Adnaia3 F.3d 968, 973 (9th Cir. 2000);
Morgan v. Comm’r of the Soc. Sec. Admir69 F.3d 595, 599 (9th Cir. 1999gnckett v. Apfel
180 F.3d 1094, 1097 (9th Cir. 1999).

The findings of the Commissioner as to &agst, if supported by substantial evidence, 4

conclusive.See Miller v. Heckler770 F.2d 845, 847 (9th Cir. 1985). Substantial evidence i$

more than a mere scintilla, bless than a preponderanceaelee v. Chate®4 F.3d 520, 521 (9t
Cir. 1996). “It means such evidence as aoeable mind might accept as adequate to suppc
conclusion.” Richardson v. Perale€02 U.S. 389, 401 (1971) (quoti@gpnsol. Edison Co. v.
N.L.R.B, 305 U.S. 197, 229 (1938)).

“The ALJ is responsible for determinigedibility, resolvingconflicts in medical
testimony, and resolving ambiguitiesEdlund v. Massanar253 F.3d 1152, 1156 (9th Cir.
2001) (citations omitted). “Where the evidence is susceptible to more than one rational
interpretation, one of whichupports the ALJ’s decision, the AlsJtonclusion must be upheld.’
Thomas v. Barnhar278 F.3d 947, 954 (9th Cir. 2002).

1. ANALYSIS

Plaintiff argues that the ALJ erred by (&)ecting opinions from his examining physicia

and counselor, and (2) failing to fully\edop the record. ECF No. 15 at 9-13.

A. The ALJ Improperly Rejected Dr. Kalman's Examining Opinion

Plaintiff first argues that the ALJ erred bylifag to incorporate all limitations assessed
plaintiff's examining physician into hiResidual Functional Capacity (“RFC”)d. at 9-10. The
weight given to medical opinions dependgart on whether they are proffered by treating,
examining, or non-examining professionalester 81 F.3d at 834. Ordinarily, more weight is
given to the opinion of a treaty professional, who has a greater opportunity to know and ob
the patient as an individuald.; Smolen v. ChateB0 F.3d 1273, 1285 (9th Cir. 1996). To

evaluate whether an ALJ properly rejected @iced opinion, in addition to considering its
4
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source, the court considers whether (1) contradiatipinions are in the cerd; and (2) clinical
findings support the opinions. An ALJ may &@jan uncontradicted opinion of a treating or
examining medical professional onlyr fewlear and convinag” reasons.Lester 81 F.3d at 831.
In contrast, a contradicted opon of a treating or examining medical professional may be
rejected for “specific and leginate” reasons that are suppgattoy substantial evidencéd. at
830. While a treating professional’s opinion gehgiia accorded supest weight, if it is
contradicted by a supported examining profasal's opinion (e.g., supported by different
independent clinical findings), ¢hALJ may resolve the conflicAndrews v. Shalaléb3 F.3d
1035, 1041 (9th Cir. 1995) (citindagallanes v. Bower881 F.2d 747, 751 (9th Cir. 1989)).
However, “[w]hen an examining physician rel@sthe same clinical findings as a treating
physician, but differs only in his or her concluss, the conclusions of the examining physician
are not ‘substantial evidence.Orn v. Astrue495 F.3d 625, 632 (9th Cir. 2007).

Plaintiff’'s counselor, Jamie Peterson, LCS8mpleted a Short-Form Evaluation for
Mental Disorders. AR 339-343. Counselor Peterspined that plaintif§ ability to perform
activities within a schedule; maintain reguddtendance; and understand, remember, and carry
out simple instructions wagsoor, and that his ability tctomplete a normal workday and
workweek without interruptionsnteract appropriately with ¢hpublic, supervisors, and co-
workers; and respond appropriatelycttanges in work settings was podd. at 342.

Plaintiff underwent a psychiatric evaluat; which was completed by Dr. Les Kalman,
M.D., Psy.D. AR 344-347. On examination, pt#f's mood was depressed and irritabld. at
346. His affect was restricteohd he appeared angrid. Dr. Kalman diagnosed plaintiff with
major depression and opined that plaintiff hadecreased ability in maintaining attention,
concentration, and memory; withstanding the sta@sspressures of daiyork activities; dealing
with the public, and interacting thi supervisors and co-workerkl. at 347. It was also Dr.
Kalman'’s opinion that plaintiff was able to werdtand, remember, andrigaout simple one- and
two-step job instructionsld.

The record also contaiapinions from Dr. Brady Dalton, Psy.D., and Dr. Margaret

Pollack, Ph.D., both non-examining sources. [@aiton opined that platiff was moderately
5
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limited in understanding, remembering, and carrying out detailed instructions; maintaining
attention and concentration for extended peraddsne; performing activities within a scheduls
and maintaining regular attendance; workingaordination with or in proximity to others

without being distracted; and mpleting a normal workday amwdorkweek without interruption

from psychologically-based symptomisl. at 72. He further opinedahplaintiff was able to

interact with co-workers andipervisors on a superficial and nooHaborative basis and capable

of brief public contact.Id. at 73. Dr. Dalton concluded thagapitiff was able to perform simple
work in settings with minimal soal or public demands/interactionsl. Dr. Pollack concurred
with Dr. Dalton’s opinion.ld. at 89-90.

In assessing plaintiff's RFC, the ALJ acded significant weight to Dr. Kalman’s
opinion, concluding that it was castent with the longitudinal medical evidence of record an
plaintiff's reported dailyactivities. AR 27. However, asgued by plaintiff, despite giving
significant weight to Dr. Kalmds opinion, the ALJ failed to ingporate into plaintiff's RFC
material limitations Dr. Kalman assessed. Sigantly, the ALJ’'s RFC determination fails to
account for Dr. Kalman'’s opinion thptaintiff had a decreased ability interact with supervisor
and co-workers.

Social Security Riing 85-15 provides:

The basic mental demands of catipve, remunerative, unskilled
work include the abilities (on a stained basis) to understand, carry
out, and remember simple instnacts; to respond appropriately to
supervision, coworkers, and usualiwaituations; and to deal with
changes in a routine work setting.

SSR 85-15.Seealso Little v. Commissioner of Social S&80 F. Supp. 2d 1143, 1153 (D. Or.

2011) (finding a restriction to unslad work tasks with limited intaction with the public did ng

encompass a restriction on interaction with co-workers); 20 CFR § 404.1545 (“[a] limited gbility

to carry out certain mental activities, sucHiastations in . . . reponding appropriately to
supervision, co-workers and work pressureswoek setting, may reduce your ability to do pa
work and other work.”).

Thus, even with the ability to undensthand carry out simple one- and two-step

instructions in an environmewtth only occasional publimteraction, an individual is unable tc
6
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perform unskilled work if they cannot respongegpriately to supervision and coworkers.
While the ALJ purported to give substantial weight to Dr. Kalman’s opinion, the ALJ omittg
from her RFC determination any limitation regaglplaintiff's ability to interact with co-
workers and supervisors, a limitation specificabsessed by Dr. Kalman. Furthermore, the
ALJ’'s RFC determination assumes no impairmerglaintiff's ability to perform such
interactions. Thus, the ALJ rejected Dr. Kalmawpypsnion in that regardyut did so without any
reason, much less a specific and legitimate oft@s constitutes reversible error.

B. Remand for Further Proceedings

“A district court may reversthe decision of the CommissionarSocial Security, with of
without remanding the cause forehearing, but the propeourse, except in rare circumstancs
is to remand to the agency for additional investigation or explanat@ominguez v. Colvir8s08
F.3d 406, 407 (9th Cir. 2015) (internal quotes and citations omitted). “Unless the district ¢
concludes that further administrative procegdiwould serve no useful purpose, it may not
remand with a direction to provide benefitsd.

Here, the record indicates that the ALJ f&ile adequately consider plaintiff's limitation
in interacting with coworkers and supervisofsccordingly, remand fofurther proceedings is
appropriate to allow the ALJ toosider whether plaintiff maintairise ability to work in light of
such limitations’

V.  CONCLUSION

Accordingly, it is hereby ORDERED that:

1. Plaintiff's motion for ssmmary judgment is granted,;

2. The Commissioner’s cross-matitor summary judgment is denied;

3. The matter is remanded for further m@dings consistentitl this order; and
1
1
1

2 Because the matter must be remanded to permit the ALJ to fully evaluate plaintiff
impairments, the court declines to agkl plaintiff's remaining arguments.
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4. The Clerk is directed to &m judgment in plaintiff's favor.

UNITED STATES MAGISTRATE JUDGE




