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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

GEORGE KEALOHA WONG, No. 2:16-cv-00501 AC P
Petitioner,

V. ORDER

FELICIA PONCE,

Respondent.
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Petitioner, a federal prisoner proceeding $gphas filed a petiticior a writ of habeas
corpus pursuant to 28 U.S.C. § 2241. ECF Ndrédtitioner has also fileskveral supplements |
his petition and requests to exiite. ECF Nos. 5, 9, 10. The parties have consented to the
jurisdiction of the undersigned migtrate judge for all purposesirsuant to 28 U.S.C. § 636(c)
and Local Rule 305(a). ECF Nos. 3, 7.

. Petition

Petitioner was convicted of possession withititent to distribute methamphetamine ir
violation of 21 U.S.C. § 841. ECF No. 1 at 2. Fateer contends that he entitled to relief
under 28 U.S.C. § 2241 because (1) the Feder@aBusf Prisons (BOP) violated 42 U.S.C. §
17541(a)(1)(G), the Second Chance Act (SCA), by failing to provide incentives to inmates
participating in skills development programsy {{2e BOP violated petitioner’s due process rig

by failing to provide him an evaluation and team meeting for placement in a Residential R¢
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Center (RRC); (3) the BOP improperly denlech RRC placement; and (4) the BOP retaliatec
against petitioner, thus vidlag his First Amendment rightby ignoring his requests for case
management assistance for reentry plannlBGF No. 1 at 3; ECF No. 5 at 2-6.
Il. Discussion

Rule 4 of the Rules Governing Section 2254 Gasehe United States District Courts
(Habeas Rulesgquires the court to summarily dismegbhabeas petition Jfiit plainly appears
from the petition and any attachechéits that the petitioner is not &ired to relief in the district
court.™

A. Due Process Violations

1. Factual Background

When petitioner was approximately twenty months from his projected release date,
submitted a request to his case manager for a twelve-month RRC placement. ECF No. 9
Petitioner was informed that he would be eveddavhen he was seventeen to nineteen mont
out from his projected release datd. One month later, petitner submitted another request t
his case manager asking for a follow up on his reijioe a twelve-month RRC placement. Id.
5. When he did not receive a response, petitisnbmitted a request for informal resolution a
was advised to see the previous response lfisrnase manager (noting that he would be
evaluated seventeen to nineteen months from bjsgied release date)d.lat 7. Petitioner ther
submitted a request for an administrativeeely, again requesting a twelve-month RRC
placement and stating that he was nineteen mdmimshis projected release date. Id. at 8. T,
request was rejected, advising petigothat he would be evaluatedon. _Id. Petitioner appeals
the rejection of his administrative remedy resjudd. at 9. Theppeal was rejected and
petitioner was advised to follow the directigrevided on his prior regtion. _Id. at 10.

Petitioner appealed to the Central Office arat dppeal was alsojeeted. _Id. at 11.

he

at 7.

Approximately five months after petitioner submitted his first request for a twelve-mpnth

RRC placement, he received a notification thah&e been approved for up to six months at g

! The Rules Governing Section 2254 Cases areppptely applied to proceedings undertake
pursuant to 28 U.S.C. § 2241. Habeas Rule 1(b).
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RRC. 1d. at 5. After receiving that notificatidre filed a request for informal resolution seeki
reconsideration for a twelve-month placementgidl?2) and a request for administrative reme
again requesting reconsideration (id. at 1Bdth requests were denied and petitioner was
informed that his unit team had conductedralividual assessment and determined that a
placement of 151-180 days was sufficient forRIBC placement. Id. at 12-13. Petitioner thet
filed a regional administrative remedy appeal,qflg that he did not have a program review i

December in accordance with 28 CFR § 524.14t, ltle did not receive case management

services, and that he did not receive incentivepdoticipating in skills development programs|.

ECF No. 9 at 14. Petitioner received a response stating that his concerns had already bes
addressed in response tg previous request. Id.

2. Sections 3621 and 3624

There are two statutory provis®governing the BOP’s authority to transfer inmates it
custody to RRCs: 18 U.S.C. 88 3621(b) and 3624%&ction 3621 staté]he Bureau of
prisons shall designate the place of the prisonesisonment.” 18 U.S.C. § 3621(b). Sectio
3621 further lays out five factors that the BOP should consider when determining the appr
placement for an inmate, including the nature and circumstance of the offense and the his
characteristics of the prisoner. 18 U.S.C. § 36K1)-(5). The BOP has the authority to place
inmates in an RRC during the final months of their term of imprisonment. 18 U.S.C.

8 3624(c)(1). Section 3624(c), amended in 200thbySecond Chance Act, states that the B(

should ensure, “to the extent practicable,” thatisoner “spends a portion of the final months

[his] term (not to exceed 12 months), under ¢omas that will afford the prisoner a reasonablé¢

opportunity to adjust to and prae for the reentry of that paser into the community” and that
the conditions “may include a community correntl facility.” 1d. Section 3624(c) also

establishes that the Directortbe BOP shall issue regulations to ensure placements in RRC

“conducted in a manner consistent wséttion 3621(b) of this title?”18 U.S.C. § 3624(c)(6)(A).

I

2 The BOP regulations for pre-release comityuronfinement are codified at 28 C.F.R.
§8570.20-.22.
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3. Right to an RRC Placement

To the extent that petitioner claims a constiél right to be housed in a particular place,

such as an RRC, that claim is withoutrineMoody v. Daggett, 429 U.S. 78, 88 n.9 (1976)

(noting that “there is no legitimate statytar constitutional entitlement [to prisoner
classification or eligibility for rehabilitative programs] sufficientimooke due process”); see al

Meachum v. Fano, 427 U.S. 215, 224 (1976) (no cotisiial right to be howed at a particular

prison). The courts have consistently hlat the Second Chance Act does not guarantee a

placement for an inmate, but “only directs the Bureau of Prisons to consider placing an inr

a RRC for up to the final twelve months of brsher sentence.” dvett v. Hogsten, No. 09-560%

2009 WL 5851205, at *2, 2009 U.S. Dist. LEXIS 289&f%4 (6th Cir. Dec. 29, 2009); Smith v

Sanders, No. CV 09-3083-GHK E, 2009 WL 239Q7, at *6 (report and recommendation and
order adopting in full), 2009 U.S. Dist. LEXER265, at *18 (report and recommendation, ord
adopting in full at 2009 U.S. Dist. LEXIS 82261).0C Cal. Sept. 3, 2009) (holding that the B(

retains discretionary authority over the duwatof RRC placement); Stockton v. Adler, No. 1:(

CV-01594 OWW GSA HC, 2008 WL 5136133,*8t 2008 U.S. Dist. LEXIS 101986, at *8
(E.D. Cal. Dec. 8, 2008) (notingahthere is no statutory or caitgtional right to an immediate
RRC assessment or transfer); Creager ap@tan, No. 4:09-CV-713-A, 2010 WL 1062610, af

*3, 2010 U.S. Dist. LEXIS 26843, at *7 (N.D. Tex. M&2, 2010) (finding tht “nothing in the
Second Chance Act or § 3621(b) entitles [petittboeany other prisogr to any guaranteed
placement in a residential reentry centePetitioner’s disagreement with the BOP’s
recommendation not to transfer him to an RRC until his final six months, rather than for th
twelve-month period he requesteldes not establish a constitutional violati@ince petitioner
has no constitutional right to placement inRIRC, there is no due process violation.

4. Program Statement Violations

i. Right to Incentives

Petitioner asserts that the BOP failed to clympth the Second Chance Act, 42 U.S.C.
17541, because it failed to provide incentivasiionates participatig in skill development

programs (ECF No. 1 at 3) and that suchnfgntives could include the maximum allowable
4
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period in a community correctiarenter” (ECF No. 5 at 2). Herther alleges that the BOP
failed to follow their own program statemeR§330.11(2.4.8.)(b), which statéet the Warden i
strongly encouraged to appropkacement in an RRC for the maximum period of time for
inmates who successfully complete the non-residledrug abuse program. Id. at 3. He state

that he actively participated in all prograoftered at the prison and the BOP must provide

incentives for such participation, such as placement in an RRC for the maximum allowable

period. 1d. at 2.
“[T]he Second Chance Act does not mandast tihe [BOP] desigria those prisoners
who participate in skills devebment programs for the full twelve months of RRC placement|

an incentive for such parti@gon.” Arnett v. Washingte#\dduci, No. CV 11-5898-JAK(E),

2011 WL 6951848, at *8, 2011 U.S. Dist. LEX151387, at *29 (C.D. Cal. Nov. 15, 2011)
(citing 42 U.S.C. 8 17541(a)(2)(And collecting cases); Richaaitsv. Dir. for Fed. Bureau of

Prisons434 F. App’x 121, 1223d Cir. 2011) (holding that ébSecond Chance Act does not
require that any particular incentives be giver prisoner participation in skills development
programs). While the Second Chance act reqtlhe8OP to establisincentives, it does not
require that any particular ingttve be established. See 42 \CS§ 17541(a)(1)(G) and (2). TH
BOP’s program statement also does not entitle petitioner to maximum RRC placement. P
alleges that under the program statement the #¥viaigl“strongly encouraged,” not mandated,
approve inmates such as himself for veemonth RRC placements. ECF No. 5 at 3.
Because maximum RCC placement as aerntive is discretionary under the Second
Chance Act, allegations that petitioner was impriypdenied such placement as an incentive

that the BOP violated the Sewd Chance Act by not requiring such an incentive, do not statg

192}

as

e
etition

(0]

olg

2 a

claim upon which relief may be granted. Gutierrez-Chavez v. I.N.S., 298 F.3d 824, 827 (9th Cir.

2002), amended, 337 F.3d 1023 (9th Cir. 2003) (ndghiaghabeas relief is not available to
challenge purely discretionary decisions). rbtwver, even if the pgram statement mandated
twelve-month placement in an RRC under specified circumstances, failure to comply woul

warrant habeas relief. Reeb v. Thomas, 636 F.3d 1224, 1227 (9th Cir. 2011) (holding that

habeas claim cannot be sustained based agbely the BOP’s purportedolation of its own
5
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program statement because noncompliance WB®R program statement is not a violation of
federal law”).

ii. Rightto a Timely Individual Assessment for RRC Placement

Petitioner also alleges that his due pesceghts were violated because he was not
provided an evaluation for RRC placement sevenie@meteen months prior to his projected
release date. ECF No. 1 at 3; ECF No. 5 dti8.states that a memorandum issued by the BOP
on April 14, 2008, “provides that the BOP must esvinmates for pre-release placements 17|to
19 months before their projectedease dates.” ECF No. 5 at 3.

Petitioner does not allege that he was not provided an individual assessment. Instead, h
asserts that the assessment he received was nlyt éintethat it did not comply with procedural
requirements. ECF No. 1 at 3; ECF No. 3dt Specifically, petioner alleges that an
individual RRC assessment did not take plan December 15, 2015, which would have beer
approximately seventeen monthddre his projected release dabecause he was not evaluated
in person and did not speak with BOP staff regaythe assessment. ECF No. 5 at 5; ECF Np. 9
at 3. He asserts that the evaluation didtaké place until two months later on February 10,
2016. ECF No. 5 at 4.

Even if the BOP failed to conduct the assessmwithin the timeframe specified in its

program statement, this would not violate duecpss. Like the program statement above, thg

\1%4

BOP memorandum is not a federal law and tloeespetitioner has no constitutional right to ar
individual RRC assessment seventeen to ninateerths prior to his projected release date.
Moreover, if the court accepts tge that the assessment did taie place until February 10,
2016, it was still conducted approximately fifteeanths before petitioner’s projected release
date. ECF No. 9 at 21. This means it was comdustifficiently in advance that petitioner was
capable of being considered for a twelve-month placement.

Since petitioner was provided with an indivadassessment in sufficient time to allow for
a twelve-month placement had it been deeamatopriate and BOP memoranda are not federal
law, petitioner’s claim that the BOP violated liiue process rights by fail to provide a timely

RRC assessment must be denied.
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lii. Right to a Team Meeting

Petitioner claims that his program reviewsre not properly conducted because he was
not provided with forty-eight hosi notice before reviews, remivs were conducted only by the
case manager, and he did not have the opporttcndiscuss decisions such as RRC placement,

all in violation of 28 C.F.R. 8§ 524.11. ECF Nwat 5. The failure to comply with these

procedural requirements appears to be the basis of petitioner’s claim that an individual assessm

did not take place on December 15, 2015. Id. at 6.

Petitioner alleges that the faikuito convene a classificatitgam meeting tdiscuss an
RRC placement as part of his program review vealdtis due process rights. ECF No. 1 at 3
ECF No. 5 at 3, 5. Petitioner notes that dfisrrequest for administtive remedy seeking a

twelve-month RRC placement was rejected,ileel fa request to the Camp Administrator

S
T

requesting a team meeting to discuss an RRC plagiout the meeting was not provided. EC
No. 5 at 3. Notably, the BOP classificatiardgprogram review is distinguishable from
individual assessments. According to 28.8. § 524.11, inmates shall be provided with a
program review at least once eyd80 calendar days and the its@must be notified at least
forty-eight hours in advance. 28 C.F.R. § 524.11§ajt8(1). The regulabin also provides that]

the inmate is expected to atteall program reviews. 28 C.F.R. § 524.11(b)(3). However, these

regulations only apply to programaviews and not to individual assessments for RRC placement,

which are controlled by 18 U.S.C. § 3621 (Burthermore, the memorandum that petitioner
submits from the Assistant Director oktorrectional Programs Division regarding RRC

placements states only that individual assessments agpart of the inmate program review
process. ECF No. 9 at 15. Nothing in the memdum or the regulation requires that the inmate
be present at the individual assessment, noreordquire that the indidual assessment occur
during the program review meeting itself. Theesrd that must be coitered for the individual
assessment also do not require petitioner’s poeseninput._See 18 U.S.C. § 3621(b). Thus,
even if petitioner’s program reviews were nabgerly conducted, this failure would not support
petitioner’s challenge to the RRC assessmenabse the program review did not determine

whether petitioner was eligible for an RRC placement. Instead, the RRC placement
7
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determination was made duringetimdividual assessment, whichtipener was not statutorily or
constitutionally required oentitled to attend.
Nothing in the BOP program statements excerpts and memorandum provided by p¢
or the Code of Federal Regulations requiresB®P to provide inmates with a team meeting
upon request or to conduct in-pen individual assessments.stead, the regulations establish
procedures for conducting program reviewhjle the BOP program statements and
memorandum provide guidance regarding condgatidividual RRC assessments. The failur
to follow regulations that govemn separate process does not velatitioner’s rights as to an
individual assessment under 18 U.S.C. § 3621kgreover, even if the BOP program
statements required an in-person individual essent, they are not federal law and therefore
failure to follow them does not violate federallaAccordingly, the alleged failure to provide §
team meeting or in-person individual assessrd&hnot violate petitiones due process rights.

B. Judicial Review of BOP Decisions

Petitioner’s claim that he was impropedgnied a twelve-month RRC placement also
fails. The courts have uniformly found thablkeas review of RRC placement determinations

the BOP is not permitted. Reeb, 636 F.3d2227-28 (finding that penitting prisoners to

challenge the BOP’s discretionary determinatimosild be inconsistent with 18 U.S.C. § 3625);

Geiger v. Adler, No. 1:10-cv-00715-AWI-JLT HC, 2011 WL 5417093, at *6, 2011 U.S. Dist.

LEXIS 129453, at *18 (E.D. Cal. Nov. 8, 2011) (ealling cases) (noting that the BOP has th
sole authority to make RRC placement determameti which are not reviewable in the district
court pursuant to 8 706(2)(A) tie Administrative Procedurégt); English v. Ives, No. 2:11-
cv-0010 EFB P, 2012 WL 4038495, at *6, 2012 WD&t. LEXIS 130293, at *16-17 (E.D. Cal.
Sept. 12, 2012) (same); Khachatryan viushic, No. CV 13-2892-JSL (MAN), 2013 WL

2251724, at *2, 2013 U.S. Dist. LEXIS 72727, at *4 (Cdal. May 22, 2013) (finding that the

court “may not second guess the BOP’s individieal determination”); Arred v. Phillips, 2008

WL 4219074, at *3 & n.2, (N.D.W.Va. Sept. 15, 20Q8tating that the coufacks authority to

order the BOP to afford a longer placement imouinity corrections once a decision is made).

This court does not have the ability to revighve BOP’s discretionamecommendation to place
8
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petitioner in an RRC for a six-month periodthex than the maximum twelve-month period
petitioner requested.

C. Retaliation Claim

“Within the prison context, a viable claim Birst Amendment retaliation entails five
basic elements: (1) An assertion that a statw &mok some adverse action against an inmate
because of (3) that prisoner’s protected condard, that such action (4) chilled the inmate’s
exercise of his First Amendmemghts, and (5) the acin did not reasonablgdvance a legitimat

correctional goal.”_Rhodes v. Robars 408 F.3d 559, 567-68 (9th Cir. 2005).

Petitioner alleges that his @msanager retaliated against him by ignoring his request

assistance with reentry planning and by subsatjudamaging his property because petitionef

filed a grievance against him. ECF No. 1 aEGF No. 5 at 2. Additionally, petitioner alleges
that other BOP personnel retaliated against hingbgring his requests faelief regarding case
management services, ignoring his requesta toansfer to an RRC placement, and failing to
communicate with him regarding his RRC assessnldntHe appears to claim that the failure
respond to his requests for assistance contriliatdte denial of a maximum RRC placement.
The documentation petitioner submits in suppotisfclaim indicates that petitioner submitteq
request for informal resolution stating that heswligssatisfied with his #an meeting because he
was not provided the opportunity to communidditectly with staff who make program review
decisions. ECF No. 9 at 19. Petitioner recgia@esponse indicatingahhis claims were
unfounded, noting that petitioner volanty signed for his programveew. 1d. at 19. Petitioner
continued to file grievances and appeals at maltgvels and he received responses to all of
them. Id. at 20, 21, 27-32.

Petitioner fails to state a cognizable retadin claim because his allegations do not
support an inference that the case manager reg@lagainst him or that the BOP’s motivation
denying his requests for administrative remedias retaliatory. Petitioner’s conclusory
allegations of retaliation are nsafficient. Even if his case mager was ignoring his requests
services, simply ignoring his requests is auificient basis for a Fst Amendment retaliation

claim because petitioner has not identified anyqmteid conduct that caused the case manag
9
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allegedly retaliatory conduct. Petitioner’s other retaliation claims against the case manage
that petitioner’s property was damaged in retalafor filing a grievance. Assuming that the
case manager’s search of petitioeeell and the resulting proggrdamage were motivated by
desire to retaliate against petitioner for filing &gance, these claims are not properly before
court in habeas.

As for the allegations regarding the individuadsponding to his grievances, there is a
no evidence to support an inference that the tiejgx of petitioner’s grievances and appeals b
other BOP officials were retat@ary. Contrary to petitioner’allegations, his requests for
administrative remedies were not ignored angvhas provided with information for addressing
his concerns, such as filing a tort claim regagcis damaged proper(iZCF No. 9 at 30) and
submitting a request to his unit team for an RR@luation (ECF No. 9 at 32). Petitioner has
failed to show that the retaliatory motive wa'sabstantial’ or “motivating” factor behind the

BOP’s conduct._Brodheim v. Cry, 584 F.B&#62, 1271 (9th Cir. 2009) (quoting Soranno’s

Gasco, Inc v. Morgan, 874 F.2d 1310, 1314 (9th Cir. 1989)).

Even if petitioner had alleged sufficient fatissupport an inferena#f retaliation, he has
not demonstrated that either the case manmagiie BOP’s conduct was enough to chill his Fi
Amendment rights. Not every allegedly adeeastion is sufficient to support a claim for

retaliation. _Watison v. Carte868 F.3d 1108, 1114 (9th Cir. 2012) (harm must be “more tha

minimal” (quoting_Rhodes, 408 F.3d at 568, n)14ee also Bell v. Johnson, 308 F.3d 594, 6C

(6th Cir. 2002) (“[S]Jome adverse actions areleaninimis that they do not give rise to

constitutionally cognizable jaries.” (citing Thaddeus-X \Blatter, 175 F.3d 378, 396 (6th Cir.

1999))). Itis clear from the documentatiorifi@ner provided and petitioner’s filing of the
petition in the instant action thtite case manager’s allegedrdigard of his requests and the
BOP’s denials of his grievances has not prexe@inim from further pursuing First Amendment
activities. In fact, petitionezontinued to use the administrative appeal process to voice his
grievances regarding his case manager’s inadi@enBOP’s alleged uncooperativeness, and |
desire for a twelve-month RRC placement. Not avdg petitioner not deterred, but an inmate

ordinary firmness would not be deted by the denial of grievancéem continuing to engage ir
10
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protected conduct. See Burgos v. Canino,B43upp. 2d 443, 455 (E.D. Pa. 2009) (“The mefre

denial of grievances does not rise to the lev@dverse action sufficient to deter a person of

ordinary firmness from exercising his condinal rights.”); Dicey v. Hanks, No. 2:14-cv-2018

JAM AC P, 2015 WL 4879627, at *5, 20153) Dist. LEXIS 107487, at *11-12 (Aug. 14, 201

Ul

adopted in full Oct. 15, 20¥p(collecting cases) (“[D]enial of a grievance neither constitutes an
adverse action that is more than de minimisisdrsufficient to deter a prisoner of “ordinary
firmness” from further First Amendment activities.).

In sum, petitioner’s retaliation claim failecause (1) his allegations do not support an

inference of retaliatory intent, and (2) even #rnwas such intent, the denial of a grievance i

[92)

insufficient to constitute an adverse aatas a basis for a retaliation claim.
1. Summary

The BOP has the sole authority to decidedppropriate placement for inmates pursugnt
to 18 U.S.C. § 3621(b). The cowannot review the BOP’s dseyn that petitioner should only
spend six months in an RRC, because judiciakrewf this decision is not allowed by 18 U.S.C.
§ 3625. Additionally, the BOP is not requiredotovide maximum RRC ptement to prisoners
who participate in skills delopment programs, and the failure to follow BOP program
statements and memorandum does not establishai@iobf federal law. Since petitioner has{no
constitutional or statutory righd a particular placement, a tilpendividual assessment, a team
meeting upon request, or any particular incentives, the due process claims must be denied.

With regard to the retaliation claim, petitiorieas failed to allege facts that show that

either the case manager’s actions or the B@etions were based on retaliatory motivation.

14

Moreover, petitioner was not prevented fromtamnng to express his grievances because the
denial of grievances would not stop an inmaterafnary firmness. Soe petitioner has failed tp
state a cognizable claimrfeetaliation, this claim mat also be denied.
1
1

3 2015 WL 6163444, 2015 U.S. Dist. LEXIS 140655.
11
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In accordance with the above, I$ HEREBY ORDERED that:
1. Petitioner’'s motion to expedite (ECF N®) is granted to the extent this order
addresses the pending petition for writ of habeas corpus.

2. The petition for writ of habeas corpus (ECF No. 1) is denied.

DATED: March 1, 2017 _ -
Mrz———%’}—l—
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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