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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RACHELLE MARIE DOSTY, No. 2:16-cv-0522 AC
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security,
Defendant.
16
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying her applicationr fSupplemental Security Income (“SSI”) under
20 | Title XVI of the Social Security Ac(the “Act”), 42 U.S.C. §§ 1381-1383fFor the reasons that
21 | follow, the court will deny plaintiff'anotion for summary judgent and grant the
22 | Commissioner’s cross-mot for summary judgment.
23 || /I
24 || 11
25
1SSl is paid to financially needy disabledgmns. 42 U.S.C. § 1382(a)ashington State Depl}.
26 | of Social and Health Services v. Guardiapdbstate of Keffeler, 537 U.S. 371, 375 (2003)
(“Title XVI of the Act, 8 1381et seq., is the Supplemental Sedyrincome (SSI) scheme of
27 | benefits for aged, blind, or disied individuals, including children, whose income and assets| fall
below specified levels . . .”).
28
1
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|. PROCEDURAL BACKGROUND

Plaintiff applied for supplemental seityrincome on June 19, 2012. Administrative
Record (“AR”) 39-244-57. In a prior application, plaintiff applied for SSI, and her claim was
denied in a final Administrative Law Judg#\LJ"”) decision by ALJ Stanley R. Hogg dated
January 13, 2012. AR 39, 244-57. There is no evidenttes record that pintiff ever sought tg
re-open the prior decision by ALJ Hogg. S&R, 73-77, 246, 738. In her current application
plaintiff alleged the disabilitpnset date was November 14, 20@R 39, 224. The application
were disapproved initially, (AR 264-68), and @consideration, (AR 272-76). On February 6
2014 and May 13, 2014 ALJ Carol A. Eckersen presaemt hearings on platiff's challenge to
the disapprovals. AR 73-176 (transcript). Plffimtas present via videconference and testifie
at the hearing. AR 17, 75. &lvas represented by non-attormegresentative Shirley Hull at
the hearing._ld. Lisa Suhonos, a vocatioxglest, also testified @ahe hearing._ld.

On September 26, 2014, the ALJ issued aaworBble decision, tiding plaintiff “not
disabled” under Section 1614(a)R) of Title XVI of the Act, 42 U.S.C. § 1382c(a)(3)(A).
AR 17-29 (decision), 30-33 (exhibits). On January 7, 2016, the Appeals Council denied
plaintiff's request for review, leaving thA_J’s decision as the final decision of the
Commissioner of Social Segty. AR 1-3 (decision).

Plaintiff filed this action on March 12016. ECF No. 1; see 42 U.S.C. 88 405(g),
1383c(3). The parties consentedhe jurisdiction of the magist&judge. ECF Nos. 7, 8. The

parties’ cross-motions for sunamy judgment, based upon the Adnsinative Record filed by the

Commissioner, have been fully briefed. ER&s. 21 (plaintiff's summary judgment motion), 2
(Commissioner’'s summary judgment motion), 25 (plaintiff's response).
IIl. FACTUAL BACKGROUND
Plaintiff was born on November 8, 1973, and accordingly was 38 years old when sk

her application. AR 27. Plaintiff has least a high school education. AR 27.

> The AR is electronically filed at ECF Nos. 17-3 to 17-13(AR 1 to AR 727). A Supplemer|
AR is electronically filed at ECF Nos. 19-3 to 19-7 (AR 728-939).
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lll. LEGAL STANDARDS
The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is
supported by substantial evidence and if the Cmsioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(Q)).
Substantial evidence is “more than a magatilla,” but “may be less than a

preponderance.” Molina v. Astrue , 678& 1104, 1111 (9th Cir. 2012). “It means such

relevant evidence as a reasonable mind might aesegdequate to support a conclusion.”

Richardson v. Perales, 402 U.S. 389, 401 (19Afgrnal quotation marks omitted). “While

inferences from the record can constitute suttistbevidence, only thoseeasonably drawn fron

the record’ will suffice.”_Widmark v. Barninia 454 F.3d 1063, 1066 (9th Cir. 2006) (citation

omitted).

Although this court cannot suliiste its discretion for that dhe Commissioner, the cou

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionersiatusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

court must consider both eedce that supports aegidence that detracts from the ALJ’s
conclusion; it may not affirm simply by isolag a specific quantum stipporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblmtye than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue 495 F.3d 625, 630 (9th Cir. 2007); ConnetBarnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ’s credibity decision based on

evidence that the ALJ did not discuss”).
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The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.” RobbirsSoc. Sec. Admin., 466 F.3d 880, 885 (9th (

2006) (quoting Stout v. Commissier, 454 F.3d 1050, 1055 (9th Cir. 2006)); see also Burch

Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
IV. RELEVANT LAW
Supplemental Security Income is availabledwery eligible individualvho is “disabled.”
42 U.S.C. § 1381a. Plaintiff is “disabled” ifesis “‘unable to engage in substantial gainful

activity due to a medically detemable physical or mental impatent . . ..”” Bowen v. Yuckert

482 U.S. 137, 140 (1987) (quoting identically weddorovisions of 42 U.S.C. § 1382c(a)(3)(A).

The Commissioner uses a figeep sequential evaluation process to determine wheth

applicant is disabled and entitled to benefi26.C.F.R. § 416.920(a)(4Barnhart v. Thomas, 540

U.S. 20, 24-25 (2003) (setting forth the “five-stimuential evaluation process to determine

disability” under Title 1l and Tle XVI). The following summades the sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. § 416.920(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nothe claimant is not disabled.

Id., § 416.920(a)(4)(ii), (c).

Step three: Does the claimantismipairment or combination of
impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id., § 416.920(a)(4)(iii), (d).

Step four: Does the claimantresidual functional capacity make
him capable of performing his past work? If so, the claimant is not
disabled. If not, proceed to step five.

Id., § 416.920(a)(4)(iv), (e), (f).

Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.
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Id., § 416.920(a)(4)(v), (g).

The claimant bears the burden of proof ia finst four steps athe sequential evaluation

process. 20 C.F.R. § 416.912(a) (“In general, you have to prove to us that you are blind or

disabled”); Bowen, 482 U.S. at 146 n.5. Howeva]t‘fhe fifth step of the sequential analysis
the burden shifts to the Commissioner to demaustthat the claimant is not disabled and can
engage in work that exists in significant numbers in the national economy.” Hill v. Astrue,
F.3d 1153, 1161 (9th Cir. 2012); Bowen, 482 U.S. at 146 n.5.

V. THE ALJ’s DECISION

The ALJ made the following findings:

1. [Step 1] The claimant has nehgaged in substantial gainful
activity since June 19, 2012, thepéipation date (20 CFR 416.971

et seq.).

2. [Step 2] The claimant has the following severe impairments:
borderline personality disordedepression; thoracic compression
fracture; and mild lumbar degerative disc disease (20 CFR
416.920(c)).

3. [Step 3] 3. The claimant does not have an impairment or
combination of impairments thaheets or medically equals the
severity of one of the listed impairments in 20 CFR Part 404,
Subpart P, Appendix 1 (20FR 416.920(d), 416.925 and 416.926).

4. [Preparation for Step 4] Afteareful consideratn of the entire
record, the undersigned finds thidie claimant has the residual
functional capacity to perform meon work as defined in 20 CFR
416.967(c) with the folloimg additional limitations: she is limited
to simple and repetitive tasksamnonpublic setting, with occasional
interaction with cowor&rs and supervisors.

5. [Step 4] The claimant is unable to perform any past relevant
work (20 CFR 416.965).

6. [Step 5] The claimant wd®rn on November 8, 1973 and was 38
years old, which is defined as a younger individual age 18-49, on
the date the applicatiomas filed (20 CFR 416.963).

7. [Step 5, continued] The claimahas at least a high school
education and is able to commcate in English (20 CFR 416.964).

8. [Step 5, continued] Transferability of job skills is not material to
the determination of disald§yt because using the Medical-
Vocational Rules as a frameworsupports a finding that the
claimant is “not disabled,” wdther or not the claimant has
transferrable job skills (See SSR 82-41 and 20 CFR Part 404,
Subpart P, Appendix 2).

5
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9. [Step 5, continued] Considering the claimant’'s age, education,
work experience, and residualnictional capacity, there are jobs
that exist in significant numbera the national economy that the
claimant can perform (20 CF'R 416.969 and 416.969(a)).

10. The claimant has not been undedisability, as defined in the

Social Security Act, since July9, 2012, the date the application
was filed (20 CFR 416.920(Q)).

AR 19-28.

As noted, the ALJ concluded thaaintiff was “not disabled” under
Section 1614(a)(3)(A) of Title XVI of the Ac42 U.S.C. § 1382c(a)(3)(A). AR 28.

VI. ANALYSIS

Plaintiff alleges the ALJ made six reversiblgors: (1) the ALJanstructively re-opened
plaintiff's prior claim by affirming the priounfavorable decision, necessitating remand for fu
adjudication of the prior claim; (2) the ALJ failléo weigh the opinions of 16 treating physicia
(3) the ALJ erred in discreditgy the opinions of Agency DrBiala and Brode; (4) the ALJ did
not give clear and convincing reasons for discounting plaintiff’'s crégtiby explaining which
portions of the record contradicted portions of plaintiff's statements; (5) the ALJ did not prc
find plaintiffs RFC because she improperly discaghplaintiff's statements about the intensi
and persistence of her pain and the effecsfigmptoms have on her abjlto work concerning
plaintiff's ability to walk; and(6) the ALJ provided an incomplelwpothetical tahe vocational
expert by failing to include the Agency physiciapinion about plaintiff's ability to walk, wor}
with co-workers, and need for breakgery two hours. ECF No. 21 at 5.

A. Constructive Re-Opening of Prior Claim

Plaintiff’'s prior claim was notonstructively re-opened. Plaifihever appealed her prig
ALJ decision nor requested re-openinglef decision. AR 73-177, 246, 738. “[W]hen a

claimant takes no action to reviendecision of an ALJ, thaecision becomes final and bindin

on the parties.”_Lewis v. Sec'y, Dep't bealth, Ed. & Welfare, 503 F. Supp. 1177, 1180
(S.D.N.Y. 1980). However, “[i]f the Commissier reviews the entire record and renders a
decision on the merits, the earlier decision wildeemed to have been reopened, and any cl

of administrative res judicata lmve been waived and thus, the claim is ... subject to judicial
6
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review.” Byam v. Barnhart, 336 F.3d 172, 12d Cir. 2003) (internatitations omitted).

Plaintiff argues that the ALJ constructiyek-opened her prior case by not denying he
reopening request. ECF No. 21 at 11. Howevempiadoes not point to evidence in the recq

that she actually requested re-opening, and thd Gads none. Plaintiffurther argues that the

=

ALJ impliedly re-opened the prior decision by accepting for the record all of plaintiff's proffered

evidence, including the transcript from the prior proceeding, the prior decision, and medica

opinions considered in the prioecision. _Id. This argument fails; &bJ is required as part of
evaluating a new case to considdrether a prior findin@f non-disability isbinding on plaintiff

on grounds of res judicata. Chavez v. Boweld, B.2d 691, 693 (9th Cir. 1988). Review of all

of the evidence in order to make that deti@ation does not re-open the prior case.
Further, the ALJ did not “render a decisiontba merits” with respect to the previous

claim; in fact, the ALJ specifically noted tH§h]lthough the claimant has alleged an onset dat

of November 14, 2009, the claimant is only eligifdebenefits since June 19, 2012, the date pf

the claimant’s current application for suppkamtal security incomeAccordingly, it is
unnecessary to consider whether the claimantdigabled prior to the gtication date, and the

period being adjudicated by thisailgon is from June 19, 2012 throutjte date of this decision/

AR 23, n. 2. The court reads this as an unegalvstatement from the ALJ that she was not re-

opening plaintiff’'s prior case. The “only elidgbfor benefits” language is not a statement
regarding the merits of plaifits prior case, but an acknowledgemé¢hat the prior time period
had already been adjudicated anat ghlaintiff is “only eligible for benefits” related to the time
period of her current gfication. There was nconstructive re-opening of plaintiff’s prior
application.

B. Failure to Account for 16 Physicians

The ALJ’s alleged failure to consider ttapinions” of 16 treéing and non-treating

physicians does not present any reversible érlargeneral “[tjhose physicians with the most

® Plaintiff's argument on this point is seriousigking; it does not szify for the court the
location of each doctor’s opinion in the admirasive record, and it dsenot identify how the

omission of any particular physician’s opinion gextes reversible, non-harmless error. ECF No.

(continued...)
7
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significant clinical relabbnship with the claimant are generadiytitied to more weight than those
physicians with lesser relationpi As such, the ALJ may onigject a treating or examining
physician's uncontradicted medical opinion basedlear and convincing reasons. Where such
an opinion is contradicted, however, it may be re@dor specific and legitimate reasons that [are

supported by substantial evidence in the @¢oCarmickle v. Comm’r, Soc. Sec. Admin., 533

F.3d 1155, 1164 (9th Cir. 2008) (internal citations omitted).

Plaintiff argues that bothdating and non-treating physiniapinions were not only
rejected, but completely omitted from analysgeveral of the physician “opinions” plaintiff cites
are not and cannot be construed as opinions, dteglause they are documents such as exhibit
lists or administrative appeal documents. 269 (exhibit list referenaig Dr. Robert Hensley’s
2008 notes and Dr. Silvia Torrez’s 2009 notéd},231-32 (administrative appeal forms
referencing Dr. Harold Goldmés 2008 notes, Dr. Nourollah Datypour’s 2009 notes, and Dr
Sang Gang Lee’s 2008 notes), AR 409 (adminiseadppeal form listing Dr. Donald Schepps

notation of plaintiff’s motorbik accident and subsequent treatith. Other physician notes are

AT

treatment records from before the claim pdri AR 879-88 (2009 notes from Dr. Hensley), AR
423-27 (2010 notes from Dr. Sy Sutton), AR 453-55 (2010 red from Drs. Ron Sand and
Momo Kurosaka), AR 624 (May 2012 notes by Or.Corgiat), AR 632 (June 7, 2012 notes frpm

[92)

Dr. H. Longid), AR 651-56 (2010 notes from Drs. $taussen and Hicks), AR 901 (2009 note
from Dr. N. Kravatz), AR 903-08009 notes from Dr. Silvia Torrez).

Notes within the claim period do not demoastrany error. The notes of Dr. Pamela
Ikuta do not contradict the RAGund by the ALJ. AR 476-77. Dikuta saw plaintiff following
a bicycle crash in September of 2012. She affeeelimitations for plaintiff, and noted mostly
normal findings._Id. Although she did not discuss Dr. Ikuta by name, the ALJ fully accounted

for the injuries sustained during plaintiff's bicgchccident in her decision. AR 24. The records

21 at 12-13. Nonetheless, trmud considered thescord in full. Plaintiff's counsel is
encouraged to provide more substantial argument in the future.

* This record is approaatd the date of the period undbe ALJ’s consideration. Even
considered fully, this brief medical note doe$ cantain any limitations foplaintiff and does not
impact the ALJ’'s RFC finding. AR 631.
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at AR 657-62 contain 2013 notes from Dre@mberg regarding treatment of boils under
plaintiff’'s arm; this condition is not one consi@d in plaintiff's social security claim and
plaintiff makes no argument thiétte condition should have beeonsidered. See ECF No. 21.
The records at AR 578-583 are generated by DliskkeTasista and Dr. Debra Lupeika, neith
of whom plaintiff lists as one of the 16 doctowst properly considered. ECF No. 21 at 13.

A complete review of theecord, including each physiciamstes, reveals that the ALJ
did not err in failing to considehe notes of any of these physitsa Because none of these ng
would alter the ALJ’'s RFC finding, even if there wereor, it would be harmless. Reversal is
not warranted.

C. Opinions of Dr. Biala and Dr. Brode

The ALJ did not err in her analysis of the opms of Dr. Biala or DrBrode; in fact, she
gave each of these opinions significant wegyhd assessed an RFC that aligned with the
opinions. AR 43, 48, 214, 235. Plaintiff arguesttthe ALJ did not account for a conflict
between Drs. Biala and Brode’s “unlimited acaesso-workers” finding and the 2009 opinion
Dr. Kravatz, which limited plaintiff to simple work-related tasks for up to two hour incremer
over a 40-hour work week. ECF No. 21 at 13, AR 912.

It is the ALJ’s province to weigh conflictg medical authority. Edlund, 253 F.3d at 11
Moreover, upon independent evaluation the ungeesl sees no conflict between the opinion
Dr. Kravatz and the opinions of 8rBiala and Brode. The court agrees with the Commissio
reading of Dr. Kravatz’s opion and finds that Dr. Kravatvas not imposing additional

limitations, but instead commenting on the struetfra 40 hour work week. ECF No. 24 at 1

11, SSR 96-9p (describing the struetof an 8-hour sitting workday\With respect to interaction

with coworkers, Dr. Kravatz’s opinion statelsintiff “would require limited contact with
coworkers and the general public. She would attaptost changes in the work setting.” AR

912. There is no real conflict fweeen the referenced opiniohand there is no ground for

® Plaintiff asks the court to “see also” theriph of Dr. Kara Cross. ECF No. 21 at 14. The
court likewise finds no conflict me, and Dr. Cross’s opinion wgs/en extensive consideration
by the ALJ. AR 25-26.
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reversal here.

D. Clear and Convincing Reasons for Discrediting Plaintiff's Statements

The ALJ provided clear and convincing reador discrediting @intiff’'s subjective
statements. When an “ALJ concludes thellaamant is not malingering, and that she has
provided objective medical glence of an underlying impairment which might reasonably
produce the pain or other symptoms allegedAth& may reject the clanant’s testimony about
the severity of her symptoms only by offerisyecific, clear and convincing reasons for doing

s0.” Brown-Hunter v. Colvin, 806 F.3d 487, 492-9th(€ir. 2015) (internal citations omitted)

A finding that a claimant’s testimony is not crddibmust be sufficiently specific to allow a
reviewing court to conclude ¢hadjudicator rejected the al@ant’s testimony on permissible
grounds and did not arbitrarily discredit a claimtstestimony regarding pain”_Id. (internal
citations omitted).

Plaintiff argues that the ALJ failed to identifyhat portions of plautiff's testimony were
credible, and expressed particutancern with respect to phiff's testimony of needing a leg
brace, a full body brace, and use of a cane. AR 185, 200, 151-155, 169, 175, 393, 409. H
plaintiff argues, the ALJ accepted plaintiff'slgective testimony regarding her mental health
allegations by affording them the “benefittbé doubt” and including related limitations in her
RFC finding. ECF No. 21 at 14, AB6. Plaintiff asserts that thitance is contradictory, and th
the ALJ did not otherwise pra¥e clear and convincing reasofor discounting plaintiff's
subjective testimony.

The court disagrees that the ALJ’s analysis w@ntradictory. The ALJ was clear that s
gave plaintiff's depression testimony “the benefit of the doubt’amsgssed related limitations
her RFC finding (AR 26), but otherwise foundtletlaimant’s “statements concerning the
intensity, persistence and limiting etts” of her symptoms not credilitethe extent that they a
inconsistent with the medicatcord. AR 23. There is nothimgherently inconsistent about
those positions. A claimant may properly be foaretlible as to some matters but not others.
With respect to “specific, clear and convincingasons for discreditingaintiff, the ALJ found

that plaintiff's credibility was undermined by mhigistory of convictiorfor a crime of moral
10

{owev

at

she

n

(€




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

turpitude and her inconsistent and disprovenrtesy regarding drug use. AR 23. The ALJ also
found plaintiff's subjective pain testimony inconsigtevith her ability tosit through the initial
hearing, and inconsistent with the medical enick. _Id. The ALJ provided sufficient reasoning
for discounting plaintiffs subjective testimony.

E. RFC Determination and Plaintiff's Ability to Walk

The ALJ did not err in her determinationmé&intiff's RFC with respect to plaintiff's
ability to walk. The substance of plaintiff's @gfion on this point is that the ALJ failed to
consider the impact of her morbid obesity on dlaility to walk, stoop, @uch, kneel or crawl.
ECF No. 21 at 15. The undersigned finds noiterthis argument. The ALJ specifically
assessed plaintiff's history obesity and found that there ‘i® evidence of any specific or
guantifiable impact on pulmonary, musculoskelegaljocrine or cardiadtnctioning.” AR 20.
The ALJ found plaintiff's obesityo be non-severe. Id. Plaiffittites no authority requiring the
ALJ to re-address plaintiff's obesity in her RB@alysis when she already found the condition to
be non-severe, and non-limiting to plaintiffhere is no reversible error here.

F. Hypothetical Presented to the Vocational Expert

Plaintiff's argument thatdditional limitations which were not part of the ALJ's RFC
should have been presented to the VE in tha fof a hypothetical does not withstand scrutiny in
light of the court’s determinations discusseda The ALJ properly proposed hypotheticals|to
the VE that included all suppged limitations._See Robbins Soc. Sec. Admin., 466 F.3d 880,

886 (9th Cir. 2006) (“in hypotheticals posed teogational expert, the ALJ must only include
those limitations supported by substantial evidéhc&ecause the court did not find that the
ALJ erroneously failed to include any limitatiomsher RFC finding, there was no failure to
include any limitations in the hypothedis posed to the vocational expert.
VIl. CONCLUSION

For the reasons set forth abpl/E|S HEREBY ORDERED that:

1. Plaintiff's motion for summarpdgment (ECF No. 21), is DENIED;

2. The Commissioner’s cross-motiom smmmary judgment (ECF No. 24), is

GRANTED; and
11
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3. The Clerk of the Court shall enfadgment for defendant, and close this case.
SOORDERED.
DATED: September 6, 2017 . -~
Mrz——— &{‘"}—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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