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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

KENNETH B. GIBBS, No. 2:16-cv-0544-EFB P
Plaintiff,
V. ORDER

J.R. BRADFORD, et al.,

Defendants.

Plaintiff is a state prisong@roceeding without couesin this action brought pursuant to

42 U.S.C. § 1983. His initial complaint was dissed with leave to amend (ECF No. 7) and N

has now filed an amended complaint (ECF No. 17), which the court must screen.
Screening

l. Leqgal Standards

Pursuant to § 1915(e)(2), the court must @ésrthe case at any time if it determines th
allegation of poverty is untrue, @rthe action is frivolous or niious, fails to state a claim on
which relief may be granted, or seeks ntangrelief against an immune defendant.

Although pro se pleadingse liberally construedee Haines v. Kerngd04 U.S. 519,
520-21 (1972), a complaint, or portion thereof, should be dismissed for failure to state a cl
fails to set forth “enough facts to state a clamelief that is plausible on its faceBell Atl.

Corp. v. Twombly550 U.S. 544, 554, 562-563 (200€itihg Conley v. Gibsar355 U.S. 41
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(1957));see alsd~ed. R. Civ. P. 12(b)(6). “[A] plainfis obligation to proide the ‘grounds’ of
his ‘entitlement to re&f’ requires more than labels and clusons, and a formalc recitation of
a cause of action's elements will not do. Fadillegations must be engh to raise a right to

relief above the speculative level on the asswngtiat all of the complaint's allegations are

true.” 1d. (citations omitted). Dismissal is appropriate based either on the lack of cognizable

legal theories or the lack pteading sufficient facts taupport cognizable legal theories.
Balistreri v. Pacifica Police Dep'®01 F.2d 696, 699 (9th Cir. 1990).

In reviewing a complaint under this standadha, court must accept &sie the allegations
of the complaint in questioijospital Bldg. Co. v. Rex Hosp. Truste425 U.S. 738, 740
(1976), construe the pleading in the light most fatate to the plaintiffand resolve all doubts in
the plaintiff's favor Jenkins v. McKeither895 U.S. 411, 421 (1969). #o se plaintiff must
satisfy the pleading requirementsRuile 8(a) of the Federal R of Civil Procedure. Rule
8(a)(2) “requires a complaint to include a shod atain statement of the claim showing that tl
pleader is entitled to relief, in@er to give the defendant fair notice of what the claim is and
grounds upon which it restsTwombly 550 U.S. at 562-563 (2007).

. Analysis

Plaintiff alleges that, in 2013 and while incarated at Pelican B&tate Prison (“Pelicarn
Bay”), he ran afoul of prison authorities at that institution by filing grievances related to his
confinement to administrative segregation. B 17 at 6. He alleges that those unnamed
officials engineered his transfer to Califarétate Prison, Sacramento (“CSP-Sac”) shortly
thereaftet Id.

Shortly after his arrival at 8P-Sac, plaintiff claims that lndant Advincula learned the
he had pending suits against pnofficials at Pelican Bayld. at 8-9. In retaliation, Advincula
orchestrated the cancellation of plaintiff's priority legal use sfatuthe prison library.ld. at 9.

i

! plaintiff describes a scherbg which medical staff at Petia Bay falsely diagnosed hi
with a heart problem in order to accomplish hesmsfer to CSP-Sac. ECF No. 17 at 7. These
allegations appear to be offered merely askfeound to the other claims in the complaint,
however.
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Plaintiff then goes on to describemerous, loosely related ideints of retaliation which are

ostensibly offered as a campaign of retaliation:

arise from the same transactiongcorrence, or series tfansactions or occurrences. Fed. R. Ci
P. 20. “[T]he same transaction or occurrence requirement ‘refers to similarity in the factual
background of a claim.”Fid. Nat. Title Co. v. U.S. Small Bus. AdmiNo. 2:13-CV-02030-

KJM-AC, 2014 U.S. Dist. LEXIS 65380, 2014 WL 1883939, at *8 (E.D. Cal. May 12, 2014
(quotingCoughlin v. Rogersl30 F.3d 1348, 1350 (9th Cir. 1997)). Claims that “arise out of

systematic pattern of events” and “have [a] verfynite logical relationship” arise from the same

On January 13, 2013, defendants Bradford and Casto denied plaintiff access to the|

library (id. at 9);

aw

On January 18, 2013, defendant Advincula tofd his library “ducat” had been cancelled

and subsequently rebuffed his attempts tordhtelibrary, telling hinthat an incident on
the yard necessitated thbosure that dayid. at 10);

Defendant Bradford denied plaintiff accesshe law library on an unspecified date in

retaliation for plaintiff'sfiling of grievancesigl.);

Defendant Advincula, on an yrecified date, referred plaiff to Defendant Waddle for &
psychological evaluation and placement on seiewdtch in order to strict his access to
the law library [d. at 10-11);

On December 27, 2013, defendants Waddle, Advay@and Cross agareferred plaintiff

to suicide watch in order to deny him access to the librdrnat 12-13);

On January 11, 2014, defendant Bradford reftises®nd plaintiff a prison library “ducaf
(id. at 13-14);

On February 6, 2014 defendant Bradford becapset with plaintiff after he “used the
big dest (sic) to stapledicopies” and had him remaVv&om the prison libraryid. at 14);

and

On February 7, 2014, as a result of the incidieatprevious day, defendant Aubert turned

plaintiff away from the law libary on Bradford’s ordersd));

The federal rules of civil procedure provithat claims against multiple defendants must
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transaction or occurrenc®autista v. Los Angeles Cnt216 F.3d 837, 842-43 (9th Cir. 2000)
(internal quotations omitted). Not all of plaintiffstaliation claims adhere to this standard. F
instance, he alleges that defentdAdvincula undertook to retalatagainst him after learning of
his previously filed lawsuits agnst officials at Pelican BayBy contrast, defendant Bradford
allegedly barred him from the library on two separate occasions for different retaliatory res
once because he had filed grievances and ormaibe his conduct in the library angered her.
Moreover, the retaliatory incidents at issueeheccurred over a lengthy temporal period —
approximately a year — and involvadically differentfacts. Whether platiff was barred from
the library on a specified date is an entirelgasate factual determination from whether he wg
referred for retaliatory psycholamil evaluations on different date Thus, the court concludes
that his claims, as currently presented, are insafftty related to proceed in a single suit. He
be granted a final opportunity to amend.

Leave to Amend

Plaintiff is cautioned that any amendedngdaint must identify as a defendant only

persons who personally participated in a sutigthway in depriving him of his constitutional

rights. Johnson v. Duffy588 F.2d 740, 743 (9th Cir. 1978) (a person subjects another to the

deprivation of a constitutional right if he doesaa, participates in another’s act or omits to
perform an act he is legally required to do tteses the alleged deprivat). Plaintiff may also
include any allegations based on stiatw that are so closely related to his federal allegations
“they form the same case or controvers$&e28 U.S.C. § 1367(a).

The amended complaint must also contain @ai@ajncluding the names of all defendar
Fed. R. Civ. P. 10(a).

Plaintiff may not change the nature ofstluit by alleging newynrelated claimsSee
George v. Smitl07 F.3d 605, 607 (7th Cir. 2007). And, as explain above, he may not join
unrelated claims against multiple defendarnds.

Any amended complaint must be written or tyge that it is compte in itself without
reference to any earlier filed cotamt. E.D. Cal. L.R. 220. An amended complaint superse

any earlier filed complaint, and once an amendedptaint is filed, the earlier filed complaint n
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longer serves any function in the caS=e Forsyth v. Humanal4 F.3d 1467, 1474 (9th Cir.
1997) (the “amended complaint supedes the original, the latieeing treated theafter as non;
existent.”) (uoting Loux v. Rhayd75 F.2d 55, 57 (9th Cir. 1967)).

Any amended complaint should be as conitidalfilling the aboverequirements. Fed.
R. Civ. P. 8(a). Plaintiff should avoid the inclusion of procedural or factual background whjch
has no bearing on his legal claims. He showdd tdke pains to ensure that his amended
complaint is as legible as possible. Thigre not only to penmanship, but also spacing and
organization. Plaintiff should carefully consrdvhether each of the defendants he names
actually had involvement in the constitutional viadas he alleges. A scattershot approach in
which plaintiff names dozens defendants will not be lookagbon favorably by the court.

Conclusion

Accordingly, it is ORDERED that plaifits amended complaint (ECF No. 17) is
DISMISSED with leave to amend within thirty days. Any amended complaint must bear the
docket number assigned to this case andtlee tiSecond Amended Complaint.” Failure to
comply with this order will result in dismissal ofighaction for failure to prosecute. If plaintiff
files an amended complaint stating a cognizalaan the court will poceed with service of

process by the United States Marshal.

DATED: November 27, 2018. WW
>
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




