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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KAREN FRANCES ALLEN, No. 2:16-cv-0560-GEB-EFB P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | KIMBERLY HUGHES, Warden,
15 Respondent.
16
17 Petitioner is a state prisonatoceeding without counsel inishpetition for writ of habeas
18 || corpus under 28 U.S.C. § 2254. Respondent mowdisiass the petition as untimely. ECF No.
19 | 11. For the reasons that follothe motion must be granted.
20 l. Background
21 On December 27, 1982, petitioner was convidkfirst-degree murder with special
22 | circumstances, three counts of attempted erundth use of a firearm, unlawful use of a
23 | controlled substance, possessibmontrolled substance p@fgernalia, possession of brass
24 | knuckles, possession of placidysssession of heroin, possessiorcafaine, and resisting an
25 | executive officer with use of a firearm. E®lo. 13, Notice of Lodging Documents in Paper,
26 | Lodged Document (hereinafter “Lodg. Doc.) N&s2. The trial cousentenced her to life
27 | imprisonment without the possiltitiof parole and a consecutisentence of sixteen years and
28 || /I
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four months.Id. On her direct appeal, the Califori@aurt of Appeals provided this factual

summary of the case:

On March 25, 1982, four members of the Metropolitan Narcotics Task Force in
Stockton approached a residence in gengdt to execute a search warrant for
controlled substances. A confidential infant had provided information that a
resident of the house, Reynaldo Blackd haroin in his possession. Members of
the task force had followed Black earlier in the day, monitoring his activities. The
officers were unaware of anyone othiegan Black residing in the house.

Prior to executing the wamg three of the four offiers donned bulletproof vests,
blue jackets with the word “Police” @minently printed in two locations, and
their badges on the front of the jackethe victim, Deputy Sheriff Michael
Coleman, had forgotten to bring his vastl blue jacket, and as a result, was
ordered to remain in the rear. Asiderfrthe blue jackets, the officers were
dressed in street clothes. Thred baards; Coleman had long hair.

In the process of executing the warrahg officers were confronted by the
defendant, armed with an automatic handgun; as they entered the house, she
commenced firing, instantly killing OfficeColeman; the officers returned the
fire, inflicting three wounds on defendanbne of which were life threatening.
The search warrant was then execuaed produced cocairand placidyls found

in defendant’s saddlebags, heroin &edoin paraphernalia in various places
throughout the house, and brass knuckbes@l in the garage. Other evidence was
found indicating defendant wasso resident of the hoeisMedical tests showed

she had injected heroin on the dayh# shooting, although she was alert when
taken to the hospital.

Lodg. Doc. No. 2. The appellate court affedithe convictions on February 25, 1985, and
petitioner opted not to seekrther direct review in th€alifornia Supreme Court.

After a more-than-30-year silence, petitiohegan a round of habeas petitions in the
California state courts. Her first petitiofletl on July 6, 2015 in the San Joaquin County
Superior Court, was denied as untimelyJoity 29, 2015. Lodg. Doc. Nos. 3, 4. The second
petition, filed in the California Court of Agal on September 4, 2015, was denied on Septen
18, 2015. Lodg. Doc. Nos. 5, 6. The final petitifled on October 9, 2015 in the California
Supreme Court, was denied on February 3, 2Qbg6lg. Doc. Nos. 7, 8. Petitioner filed this
action on February 28, 2016. ECF No. 1.

. TheLimitations Period

Under the Anti-terrorism and Effective Death Penalty Act (“AEDPA”), a one-year

limitations period for seeking federal habeas religfitieto run from the lagt of: (1) the date the
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judgment became final on direct review or the exgn of the time for seeking such review (g
April 25, 1996, if the judgment became final prio AEDPA’s enactment), (2) the date on whi
a state-created impedimentfiling is removed, (3) the datbe United States Supreme Court

makes a new rule retroactively applicable to casesollateral review, or (4) the date on whick
the factual predicate of a claim could have bdisnovered through the exercise of due diligen
28 U.S.C. § 2244(d)(1)(A)-(DMmalcomv. Payne, 281 F.3d 951, 955 (9th Cir. 2002).

A. Statutory Tolling

No statute tolls the limitations period “fromettime a final decision is issued on direct
state appeal [to] the time the first statdlateral challenge is filed . . . Ninov. Galaza, 183
F.3d 1003, 1006 (9th Cir. 1999). However, if atpmtier properly filesa state post-conviction
application prior to the expiratn of the limitations period, the ped is tolled and remains tolle
for the entire time that applitan is “pending.” 28 U.S.C. § 224d){(2). “[A]n application is
‘properly filed’ when its delivery and acceptance ar compliance with the applicable laws an
rules governing filings.”Artuz v. Bennett, 531 U.S. 4, 8 (2000). In California, a properly filed
post-conviction application is §nding” during the intervals bet&n a lower court decision anc
the filing of a new petition in higher court if the second petiti was filed within a “reasonable
time” after the denial of the firsiCarey v. Saffold, 536 U.S. 214, 221 (2002Z%ancle v. Clay,

692 F.3d 948, 956 (9th Cir. 2012ke also Velasguez v. Kirkland, 639 F.3d 964, 968 (9th Cir.
2011) (finding that delays of mety-one days and eighty-oneydare “far longer than the
Supreme Court’s thirty-to-sixtgay benchmark for California’seasonable time’ requirement,”
and are, without adequate explaoatiunreasonable under California law).

A federal habeas application does paivide a basis for statutory tollinQuncan v.
Walker, 533 U.S. 167, 181-82 (2001), nor does a siatiion filed after tle federal limitations
period has expired;erguson v. Palmateer, 321 F.3d 820, 823 (9th Cir. 2003).

A petitioner may be entitled to statutory todifor the time that adtional rounds of state
habeas petitions are pending (provided they Vilere prior to the expiration of the limitations
period), although the time bed&n rounds is not tolledCrossv. Ssto, 676 F.3d 1172, 1178-79

(9th Cir. 2012)Porter v. Ollison, 620 F.3d 952, 958 (9th Cir. 2010or tolling to be applied
3
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based on a subsequent round, that subsequesftysstitions cannot be untimely or improperly
successivePorter, 620 F.3d at 958.

1. Equitable Tolling

The limitations period may also be equitablijeid where a habeas petitioner establishg
two elements: (1) that he hasdm pursuing his rights diligentlgnd (2) that some extraordinary
circumstance stood in his way and prevented timely filidglland v. Florida, 560 U.S. 631
(2010). Petitioner has the burden of showangs entitling him to equitable tollingSmith v.
Duncan, 297 F.3d 809, 814 (9th Cir. 200®)jranda v. Castro, 292 F.3d 1063, 1065 (9th Cir.
2002). The threshold necessary to trigger eblgttolling is very high, “lest the exceptions
swallow the rule.”Waldron-Ramsey v. Pacholke, 556 F.3d 1008, 1011 (9th Cir. 2009). Equita
tolling may be applied only where a petitiorsows that some external force caused the
untimeliness.ld.

2. The Equitable Exception for |nnocence

In addition, the statute difnitations is subject to an actual innocence exceptién.
petitioner may have her untimeljefd case heard on the meritsife can persuade the district
court that it is more likely than not that reasonable juror would have convicted cQuiggin
v. Perkins,  U.S. _, 133 S. Ct. 1924, 1928, 1933 (200&)y. Lampert, 653 F.3d 929, 937
(9th Cir. 2011) (en banc). “Unexplainedalein presenting new evidence bears on the
determination whether ¢hpetitioner has made the requisite showingcQuiggin, 133 S. Ct. at

1935. For example, the “court may considew e timing of the submission and the likely

credibility of a petitioner’s affiats bear on the probable reliabilityf his evidence of innocence.

Id.
[11.  Analysis
Respondent moves to dismiss the petition egifound that it is untimely under AEDP/

For the reasons that follow, the undersigned agrees.

! This exception is also known variably as tmiscarriage of justice” exception and the

“Schlup gateway,” afteSchlup v. Delo, 513 U.S. 298 (1995), in which the U.S. Supreme Cou
held that a habeas petitioner whose claims weseedurally barred codiinevertheless obtain a
determination on the merits ofshpetition if he mad#he requisite showingf actual innocence.
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a. Limitations Period Start Date

Respondent argues that the limitationsqukbegan to run on April 25, 1996, as
petitioner’s conviction became final prior to AEBRB effective date. Petitioner argues that,
under 28 U.S.C. § 2244(d)(1)(D), the limitations pesbduld be determined to start sometim
May 2015, when a psychologist hired by her familgpared a declaratiapining that petitioner
lacked the specific intent necessary to sudtamconviction. ECF No. 14t 5-11. Specifically,

the psychologistieclared that

the psychological effects dvis. Allen from her use dfieroin 30 minutes before
the undercover police officers arrived, dret fear and paranoia that men were
coming to kill her ex-boyfriend Ron Black and possibly her, put her in fear of
imminent harm or death from the umdever officers who broke down her door
and entered her residence. Ms. Allemsntal state at the time which included
being under the influence of heroin conddrnwith acute paranoia, panic, fear,
and confusion resulted in her feanwimediate physical harm or death. . . . |
would have testified at M&llen’s trial that a person iher specific state of mind
at the time of the crime under the circtances elucidated above, would have
been incapable of forming “the intentianlawfully to take away the life of a
fellow creature” or could have done ‘swith awareness of the danger and a
conscious disregard for human life,” agueed to sustain a murder conviction.

Id. at 8. This opinion was premised on a egviof unidentified “confidential files and

documents.”ld. at 7.

Under § 2244(d)(1)(D), the limitations period begyivhen the factual predicate of a cldi

could have been discovered throubé exercise of due diligenc&ord v. Gonzalez, 683 F.3d
1230, 1235 (9th Cir. 2012). This section providéster start-date tha® 2244(d)(1)(A) “only if
vital facts could not havieeen known by the date the appellate process endeédihternal
guotation marks omitted). Section 2244(d)(1)(D) concerns only the discoviagtsof
themselves; it does not provide for a later stat¢-fased on the discovery of some fact’s legg
significance.d.

This last legal reality is fatal to pgtiner's argument fothe application of
§ 2244(d)(1)(D) to her case. Petitioner knewftats on which the psychologist’s opinion was
based — that she had just taken heroin and was wary that someone may come to the hom
her ex-boyfriend — at the time of her trial. letfeher trial counsel trietb elicit similar testimony

from a psychologist who testified as a defense sgra trial. Lodg. Doc. No. 2 at 6-8. The tr
5
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court would not allow the testimongnd the appellate court affirmed that ruling because vari

sections of the state penal code prohibitedezwé of voluntary intoxicain or mental disorder

ous

to negate the intent element of any crinh@. Petitioner’s current claim that she did not know that

her state of mind at the time of her crimes wastantial defense is thielied by the record. A
petitioner knew the factliaredicate of her claims at thiene of trial, 82244(d)(1)(D) has no
application here. Moreover, evédrthe statute were applicablelaintiff’'s unexplained decision
not to seek habeas relief based on these knauts for 30 years betweéer direct appeal and
her first state habeas cannotdomsidered diligent. Accordinglabsent tolling, the limitations
period for filing this action expired on April 25, 1997.

b. Statutory Tolling

Petitioner’s state habeas peiits were filed outside the federal limitations period. Sta
petitions filed after the expiration of the federal limitations period cannot toll the limitations
period. Ferguson, 321 F.3d at 823. Thus, this case presents no grounds for statutory tollin

c. EquitableTolling

Petitioner advances an argumbased on state law that her delayed presentation of |
habeas claim was justified. While the state adutilesrrelied on by petitiomehave no application
in this federal habeas action, the argument casohstrued as a requélsat the court equitably
toll the limitations period. Petitioner’s justifitans for her delay are: (1) her lack of legal
training and knowledge and (2) regpellate lawyer’s statementher that she had no further
legal remedies other thanpetition for executive clemency. ECF No. 14 at 10.

Petitioner’s first justification falls short dlie extraordinary citanstances required to
apply equitable tolling: “a pro se petitioner’s confusion or ignorance of the law is not, itself
circumstance warranting equitable tolling®¥aldron-Ramsey, 556 F.3d at 1013 n.4 (citing
Rasberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir. 2006)).

The second justification falls short as wellttorney conduct tht is “egregious” and
amounts to more than “excusable neglect” camstitute an “extradinary circumstance”
justifying equitable tolling.Holland, 560 U.S. at 651-52. However, even if the court were to

agree with petitioner here that her attorney’si@m regarding viable anues of further review
6
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was an extraordinary circumstance, petitionestalso show that she has been pursuing her
rights diligently. Petitioneprovides no explanation for the #rgap between her conviction an

her family’s decision in 2014 to revisit her cag&gain, this absence of explanation makes a

d

finding that petitioner has been pursuing her rights diligently impossible, and the court should

therefore decline to equitabloll the limitations period.

d. TheEquitable Exception for |nnocence

Lastly, petitioner argues th#te court should apply the @tpble exceptio to AEDPA’s
limitations period for actual innocence. Petitioseshowing falls short of the high bar needed
apply the exception. As noted above, $oklup exception may be applied only where the
petitioner makes a showing sufficient to convincedbwrt that it is more likely than not that ng
reasonable juror would have convictegl in light of new evidenceMcQuiggin v. Perkins,
U.S. ,133S. Ct. at 1935. Petitioner arguasttie psychologist’s deanlation shows that she|
is actually innocent of first-degree murdéihe undersigned agreestivrespondent, however,
that the declaration offers, at best, commggvidence regarding her mental state to that
presented at trial. It does not call the conercfundamentally into question. Additionally, the
lengthy delay between the trial atidk psychologist’s declaration weh is based on unidentifie
documentary material rather than any examination of petitioner near the time of the crime
decreases its value to the court in determimihgther petitioner has made the requisite show

of innocence.McQuiggin, 133 S. Ct. at 1936 (holding that dela the presentation of evidence

of innocence may undermine the credibility af thnocence claim). In sum, petitioner has not

shown that the declaration is evidence such thiativere considered with all the other evideng
presented at trial, it igrobable that no reasonable jurpuld have found her guiltySee Sstrunk
v. Armenakis, 292 F.3d 669, 674-75 (9th Cir. 2002).
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V.  Recommendation
As the petition is untimely, and petitioner has pisented facts thatould justify tolling
the limitations period or apypihg an exception thereto, it RECOMMENDED that respondent’s
July 12, 2016 motion to dismi¢gCF No. 11) be granted.

\°£J

These findings and recommendations are submitted to the United States District Judge

assigned to the case, pursuanthe provisions of 28 U.S.C. 8 686(I). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatiags,/ reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tight to appeal the Distt Court’s order.
Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998)artinezv. Ylst, 951 F.2d 1153 (9th Cir.
1991). In his objections petitionsray address whether a certifieatf appealabity should issug
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a

final order adverse to the applicant).

o e /Rt
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EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE




