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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | SAAHDI COLEMAN, No. 2:16-cv-0652 MCE AC P
12 Petitioner,
13 V. FINDINGS AND RECOMMENDATIONS
14 | DAVID BAUGHMAN, Warden,
15 Respondent.
16
17 l. Introduction
18 Petitioner is a state prisoner incarcerae@alifornia State Prison Sacramento (CSP-
19 | SAC) under the authority of the California @tment of Correabns and Rehabilitation
20 | (CDCR). Petitioner proceeds pro se and in forma pauperis with a petition for writ of habeas
21 | corpus filed pursuant to 28 U.S.C. § 2254. B@F 1. Petitioner challenges his September 2,
22 | 2014 disciplinary conviction for battery on another inmate.
23 Currently pending is respondent’s motion terdiss this action on ¢hground that it is
24 | procedurally barred and becausétmmer did not exhaust his ségjudicial remedies. ECF No.
25 | 11. Petitioner filed an opposition, ECF No. i€&spondent filed a reply, ECF No. 20.
26 This matter is referred to the undersignedtéthStates Magistrate Judge pursuant to 48
27 | U.S.C. 8 636(b)(1)(B) and Local Rule 302(c).r Hwe reasons set forth below, the undersigned
28 | recommends that respondent’s motiomlismiss this action be granted.
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Il. Background

On April 10, 2014, while housed at High Desert State Prison (HDSP), petitioner wa
involved in a fight with threether inmates. On April 11, 2@, he was issued a disciplinary
Rules Violation Report (RVR) charging him witlattery on an inmate with a weapon, in
violation of Cal. Code Regs. tit5, § 3005(d)(1). ECF No.1 at 202.

On September 9, 2014an investigative employee (IE) wassigned to assist petitioner
preparing for the RVR hearing. The IE reported fieditioner had declined his offers to gathe
evidence, obtain withesses, or make inquiriestioérs involved in the mdent. _Id. at 208. The
IE prepared a report and provided a copgebttioner on or before September 12, 2014. Id.

On September 21, 2014, petitioner appeared bef@enior Hearing Officer (SHO) at th
RVR hearing to adjudicate his disciplinary chard@. at 204-208. Petitioner pled not guilty to
the charge, id. at 204; however, BidO found petitioneguilty, id. at 205.

On November 19, 2014, petitioneceived a copy of therfal RVR decision reflecting
his disciplinary conviction._Id. at 204.

Petitioner avers that on December 16, 2014;dmpleted and signed a CDCR 602/inm
appeal challenging the findings of the SHO (Log No. HDSP-2-15-00045). Id. at 198-200.
timely, an inmate appeal must be submitted “within 30 calendar days of . . . the occurrencg
event or decision being appealed.” Cal. CodgsRk#t. 15, § 3084.8(b)(1). Petitioner states th
he “took precautions” to ensure the timely submissif this appeal, due tmncerns based on I
prior experience with inmate appeals. ColeDagl. 14, ECF No. 16 at 15. Petitioner avers,
at 19 4-5:

| filed (1) appeal by committing my 602 along with a form-22
[informal request] to prison officialpersonally, and | filed a second
appeal by committing my 602 to prison officials via the legal mail
system, along with a proof of service by mail form, that must be

signed by the mailroom legal desknployee on the date the legal
mail is forwarded to its destination.

1 On April 24, 2014, petitioner requested that®VR hearing be pgsoned until the Lassen
County District Attorney decidedhether to criminally prosecufeetitioner. ECF No.1 at 204.
On May 25, 2014, petitioner revokad request for postponement. Id. at 156. On Septemb
2014, the District Attorney fected the referral for feny prosecution._ld. at 204.
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The proof of service by mail fom proves the exact date |
committed my administrative appeal to prisoner officials,
December 16, 2014, which is within the (30) day filing deadline.
Due to my housing in Administrag Segregation on the date of
this incident the court can reviepvison regulations to confirm the
fact the inmates housed in (ASU) dot have access to a stapler or
tape, which means the proof of service by mail form must be
attached to petitioner’s legal mail by prison officials themselves.

See also ECF No. 1 at 220-25 (petitioner’s evidence).

The appeal was date-stamped “receivadthe HDSP Appeals Coordinator on Januar)
2015. Id. at 198. It was rejected as untyna January 5, 2015, on the ground that petitione
had failed to “provide a validxplanation why time constraints weren’t met as you were issu
your final copy on 11/19/14, yet didn’t submit yogpaal until 1/2/15.”_Id. at 218, 227-28. Th

appeal was cancelled danuary 12, 2015. Id. at 198.

On January 14, 2015, petitioner completad signed another inmate appeal (Log No.
HDSP-2-15-00193), challenging the cancellatiomisfprior appeal (Log No. HDSP-2-15-
00045). ECF No. 1 at 232-35. The second appaaldate stamped “received” on January 2(
2015. 1d. at 232. The appeal was exhaustedigitrd hird Level Review (TLR), and denied or
the ground that the cancellationpdtitioner’s previous appeal thédeen proper. Id. at 230-31.

The TLR decision reasoned in part, id.:

The appellant has failed to present evidence that the HDSP staff
acted in violation of any laws, poes, or procedures. The CCR
3084.6(c)(4), states, “An appeal may be cancelled for any of the
following reasons, which include, but are not limited to: Time
limits for submitting the appeal are exceeded even though the
inmate or parolee had the oppmity to submit within the
prescribed time constraints.” &CCR 3084.8(b)(1), states in part,
“An inmate or parolee must sulinthe appeal within 30 calendar
days of: The occurrence of theeet or decision being appealed.”

The TLR concluded that pursuant to the CCR 3084.6(a)(c), HDSP
is in compliance with the rulesnd regulations established by the
CDCR. The appellant’'s cancellegppeal was reviewed and it is
clear that the appellant had 3fhlendar days to appeal his
disciplinary issue from Novenelb 19, 2014. The appellant’s
appeal was not received by the inmate appeals office at HDSP until
January 2, 2015, violating allowa&btime constraints for filing an
appeal on this issue. The TLR notes the action taken by the
institution was appropriate. Refiat the TLR is not warranted.
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Thus, although petitioner exhausted his cimgiéeto the cancellation of his original
appeal, the original appealmtaining petitioner’'s substanéwchallenge his disciplinary
conviction remained unexhausted, both adstiatively and in the California courts.

On June 24, 201%petitioner filed a petition for a itrof habeas corpus in the Lassen
County Superior Court challenging both hisdaiplinary conviction anthe cancellatio of his
first inmate appeal as untimely. ECF No. 1%, K. The petition was denied by order filed
September 17, 2015, based on the court’s finding that “no violation of a Constitutionally-
protected right, or statute or regudat is demonstrated.” 1d., Ex. B.

On September 27, 2015, petitioner filed atyet for writ of habeas corpus in the
California Court of Appeal, Third Appellate Srict, on the same grounds. Id., Ex. C. The
petition was summarily denied dtovember 6, 2015. 1d., Ex. D.

On November 30, 2015, petitioner filed aifpen for writ of habeas corpus in the
California Supreme Court, again challenging dathdisciplinary conviction and the cancellati
of his relevant inmate appeal. Id., Ex. E. The petition was summarily denied on March 9,

with the following citaton, ECF No. 1 at 29:

The petition for writ of habeas corpissdenied. (See In re Dexter
(1979) 25 Cal. 3d 921, 925-926.).

On March 24, 2016, petitioner filed the instéederal petition for wit of habeas corpus
pursuant to 28 U.S.C. § 2254, challenging both thetsnaf his disciplinary conviction and the
failure of the state courts to réato reach those merits. ECF No. 1.

On May 5, 2017, respondent filed the pendingdiamoto dismiss, which has been fully
briefed. ECF Nos. 11, 16, 20.

1"l. The Parties’Arguments

Respondent moves for dismissal on the grouatghtitioner’s claims are procedurally
barred because the state courts denied @hiein independent and adequate state law groun

citing Coleman v. Thompson, 501 U.S. 722, 729 (19®Bspondent contends that dismissal

2 This filing date reflects afipation of the prison mailbox ruleSee Houston v. Lack, 487 U.S,

266 (1988).
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also appropriate because petitioner failed to eshhis state judicial reedies, citing Picard v.
Connor, 404 U.S. 270, 275 (1971).

Petitioner responds that the stateirts erred in failing to readhe substance of his claims
due to the error of CDCR offiais, perpetuated by the state ¢suin finding his first appeal
untimely. Petitioner contends that CDCR ofdisifailed to apply the federal “prison mailbox
rule” to ascertain the submission date of Ippeal. Petitioner also contends that he can
overcome the resulting procedural bar to thisrte substantive review based on a showing o
“cause and prejudice” and a “fundamental misegeiof justice,” citing Coleman, 501 U.S. at
750.

V. Legal Standards

A. Motion to Dismiss

A respondent’s motion to dismiss, after twairt has ordered a response, is reviewed
pursuant to Rule 4 of the Rules Governing Bec2254 Cases in the United States District
Courts. _See O’'Bremski v. Maass, 915 F.2d 428, (9th Cir. 1990) (citing White v. Lewis, 874

F.2d 599, 602-03 (9th Cir. 1989)). Pursuant téeRl this court must summarily dismiss a
petition if it “plainly appears from the petition@dany attached exhibitsahthe petitioner is not
entitled to relief in the distriatourt.” The Advisory Notes to Rule 5 further provide that “an
alleged failure to exhaust state remedies mayised by the attorney geral, thus avoiding the
necessity of a formal answer as to that grounthe Ninth Circuit hasonstrued a respondent’s
motion to dismiss on the ground that petitioner thtle exhaust state judal remedies as a
request for dismissal under Rule 4. O’BremS&5 F.2d at 420. Themke, pursuant to the
court’s authority under Ruké of the Rules Governing Section 2254 Cases, the undersigned
reviews respondent’s motion to dismiss premiseith on petitioner’s alleged procedural default
and his failure to exhaustshstate judicial remedies.

B. Procedural Default: Indepdent and Adequate State Ground

The procedural default doctrine flows frahe principle that fedal courts should not
reach an alleged violation of fadélaw on habeas review if theagt court’s decision rests on gn

I
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independent and adequate state ground. xplaimed by the Supreme Court_in Coleman, 501

750:

In all cases in which a stateigoner has defaulted his federal
claims in state court pursuantdo independent and adequate state
procedural rule, federal habeas eaviof the claims is barred unless
the prisoner can demonstrate cause for the default and actual
prejudice as a result of the ajkd violation of federal law, or
demonstrate that failure to consider the claims will result in a
fundamental miscarriage of justice.

“The state-law ground may be a substantive rulpadigive of the case, @ procedural barrier tc

adjudication of the claim on the merits.” @ v. Martin, 562 U.S. 307, 315 (2011). For

procedural default to apply, “tretate court must actually have eglion the procedural bar as 3

independent basis for its gissition of the case.” Harris v. Reed, 489 U.S. 255, 261-62 (1989)

(quoting_Caldwell v. Mississippi, 472 U.S. 320, 327 (1985)).

Procedural default is an affirmative deferamd the burden of proving the adequacy of]

state procedural bar rest#lwthe state. Bennett v. Mueller, 322 F.3d 573, 585-86 (9th Cir.

2003). To qualify as adequate, gtate rule must be “firmly edthshed and regularly followed.
Walker, 562 U.S. at 316 (citation and intergabtation marks omitted). “A state rule is
consistently applied and well-established if $kete courts follow it in the vast majority of

cases.”_Scott v. Schriro, 567 F.3d 573, 580 (9th I894) (citation and internal quotation mar

omitted). “Once the state has adequately ple@xtistence of an independent and adequate S
procedural ground as an affirmative defense, thddyuto place that defense in issue shifts to
petitioner. The petitioner may satisfy this burds asserting specific ¢tual allegations that
demonstrate the inadequacy of the state proeethuluding citation t@uthority demonstrating

inconsistent application of thele.” Bennett, 322 F.3d at 586.

C. Exhaustion of State Judicial Remedies

The exhaustion of available state remediespsegequisite to a fedal court’s jurisdiction
to consider claims presentedariederal habeas corpus petition. See 28 U.S.C. § 2254(b); 4

also Rose v. Lundy, 455 U.S. 509 (1982). A pmtir satisfies the exhaustion requirement by

providing the highest state couritlva full and fair opportunity teonsider all of his claims

before presenting them to the federal coficard, 404 U.S. at 276; Middleton v. Cupp, 768 k
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1083, 1086 (9th Cir. 1985), cert. denied, 478 U1 (1986). Raising a claim before the sta

courts “in a procedural context in which its mevitil not be considered unless ‘there are spe¢

and important reasons therefor,’” . . . does notonstitute ‘fair presdation’ for purposes of

exhaustion._Castille v. Peoples, 489 B&5, 351 (1989) (citations omitted).

V. Analysis

A. Procedural Default

The California Supreme Court summarily dehpetitioner’s stateabeas petition on
March 9, 2016, with a citation to In re Dext@b Cal. 3d 921, 925-926 (1979). See ECF No.
29. In Dexter, the California Supreme Court obséyat “[a]s a general rule, a litigant will no
be afforded judicial relief unless he has exhbedisvailable administragremedies,” and held
that “[t]he requirement that adnistrative remedies be exhaus@pplies to grievances lodged
prisoners.”_Id. at 925 (citatiorad internal quotation marks omitted). The Dexter Court we
to find that the petitioner in thabse had not exhausted his priadministrative remedies. |d.
Accordingly, the California SupreenCourt’s citation to Dexter in petitioner’s case indicates t
it was declining to reach the merits omgnds that petitioner had not exhausted his
administrative remedies.

Federal courts in California i@ routinely held that the Giornia Supreme Court’s deni;
of a habeas petition with a citation_to Dextersi@deral habeas review because California’s
administrative exhaustion rule‘imdependent” of federal lawna “adequate” to support the sta

court’s judgment._See e.g. Stamos w&a 2017 WL 412619, at *3, 2017 U.S. Dist. LEXIS

14143, at *5-7 (N.D. Cal. Jan. 31, 2017) (Case No. 16-cv-04860 TEH) (cujl@ases) (citing,
inter alia, Bartholomew \Haviland, 467 Fed. Appx. 729, 730-31 (9th Cir. 2012) (“This

exhaustion of administrative remedies requirement is well-edtadliznd consistently applied in

California law, thus meeting theqairements for an adequate stgteund.”)). This court agree
Lower California courts regullyrcite Dexter for the propason that the exhaustion of
administrative remedies is a jurisdictional prersdeito resort to judial review. See, e.g.,

Wright v. State,122 CaRlpp. 4th 659, 665 (2004).

Accordingly, respondent has met his burdémitially establishing the affirmative
7
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defense of procedural default, and petitioner mat produced evidence demonstrating the ge
inadequacy of the rule. Accongly, petitioner’s claims are tlulted and barred in this court

unless he can demonstrate cause andgigy. See Coleman, 501 U.S. at 729.

neral

Petitioner contends that his default shoulcekeused because it was caused by the faijlure

of CDCR and the California courts to affdron the benefit of the “prison mailbox rule”

recognized by the United States Supreme Qaufibuston v. Lack, 487 U.S. 266, 276 (1988).

Specifically, petitioner argues that his initiaimate appeal should have been deemed timely
because it was submitted within the prescriB@dlay period even though it was received by
prison authorities after the deadline. In effeetjtioner contends that prison officials erred in
processing his inmate appeal and that the California Supreme Court erred in ruling that he
failed to properly exhaustfiadministrative remedies.

This court, however, does not review the agtion of state law bgtate courts. See,

generally, Estelle v. McGuire, 502 U.S. 62, 67-6891) (“[I]t is not the province of a federal

habeas court to reexamine state-court detextmoins on state-law quésts.”); Bradshaw v.
Richey, 546 U.S. 74, 76 (2005) (federal habeastds bound by state cdig interpreation of
state law). The timeliness rules applicable tofGalia inmate appeals are a question of state
that this court may not review.

In the procedural defaulbatext, the federal court doeet review whether the state
procedural rule was correctlpplied, but only whether it is dndependent and adequate rule.
The only exception exists where there has bedmxrbitant application” of a generally sound
procedural rule._Lee v. Kemna, 534 U.S. 3675 8002). In this context, the U.S. Supreme
Court has left open the possibility that a stateund may be found inadequate when “discretic
has been exercised to impose novel and unforeleeesuirements without fair or substantial

support in prior state law.” Walker v. Mar}i562 U.S. 307, 320 (2011) (quoting 16B C. Wrig

A. Miller, & E. Cooper, Federal Practice and&edure 8§ 4026, p. 386 (2d ed. 1996)). That ig

the case here. There was nothing novel or urdeasie about the California courts rejecting i
habeas petition challenging a prison disciplindggision, when the underlying inmate appeal

the matter had been rejected asmaly. See Wright, 122 Cal. App™4t 665.
8
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Petitioner’s quarrel is with the correctness of the untimddifieging. He included that

issue in his petition to the Cadinia Supreme Court (ECF No. Bx. E), providing that court af

opportunity to consider whetheretiprison mailbox rule or its seataw equivalent rendered his
underlying administrative appeal timélyThe state court’s resolutiari that issue is not subject
to review here.

“Federal habeas courts lack jurisdiction . . . to review state applications of state

procedural rules.”_Poland v. Stewart, 169d573, 584 (9th Cir. 1999). For this reason, the

court does not consider petitioner’'s argumeinés lower California aurts have adopted a

constructive filing rule similar to the prison nfaok rule. See, e.g., In re Lambirth, 5 Cal. App.

5th 915 (2016). The ultimate arbiter of Calif@ahaw is the California Supreme Court, and its
ruling on petitioner’s habeas petition canhetre-litigated in this court.

An allegation of state court error does not meet petitioteirden of establishing cause
for default. Moreover, the “miscarriage osjice” exception does notply. See Schlup v. Delg
513 U.S. 298, 327 (1995) (a petitioner establishissarriage of justice by demonstrating his
actual innocence). Accordily, the federal petition isrocedurally barred.

B. Exhaustion of State Court Remedies

The court’s conclusion that ptdtiner’s claims are procedurally defaulted also compels

conclusion that he has failed to exhaust his sttet remedies. See Harris v. Superior Court

500 F.2d 1124, 1128 (9th Cir. 1974) (en banc), ceniede420 U.S. 973 (1975) (“If the denial
the habeas corpus petition inclgdecitation of an authority whidndicates that the petition wa
procedurally deficient or if th€alifornia Supreme Court so statglicitly, then the available
state remedies have not been exhausted &3dlifernia Supreme Court has not been given th

required fair opportunity to correct the congional violation.”) (citations omitted).

% The prison mailbox rule providéisat an inmate pleading i®emed filed when delivered to
prison authorities for mailing, rathéran on the date of receipy the court._Houston, 487 U.S.

at 276. Itis a federal rule ajpgd in calculating the timeliness of federal and state court filings.

Campbell v. Henry, 614 F.3d 1056, 1059 (9th Cir. 20F»titioner has identified California

precedent applying an analogous “prison delivery ndefimate appeals. In re Lambirth, 5 Cal.
App. 5th 915 (2016). As explaidebove, however, the California Supreme Court and not thi

court has the final say on the @t application of state law.
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CONCLUSION

For the reasons explained above, the ungeesi finds that the instant petition is
procedurally barred and should be dismissed anldasis, and because petitioner failed to
exhaust state court remediegeeRule 4, Rules Governing Section 2254 Cases.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to disssi ECF No. 11, be granted; and

2. This action be dismissed as proceduradlgred and for failure to exhaust state judig
remedies.

These findings and recommendations are suedtti the United States District Judge
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636(B) Within twenty-one (21)
days after service of these findings and recemaations, any party mdyje written objections
with the court and serve a copy on all parti8sich a document should be captioned “Objectig
to Magistrate Judge’s Findings and Recommendatiohise parties are advised that failure to
file objections within the specified time may waihe right to appeal the Birict Court’s order.

Martinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

If petitioner files objections, he may aladdress whether a certidite of appealability

should issue and, if so, why and as to whichdassuPursuant to Rule 11 of the Federal Rules

ial

DNS

Governing Section 2254 Cases, this court mgsieior deny a certificate of appealability when it

enters a final order adverse to the applicante#ificate of appealabtlf may issue only “if the
applicant has made a substantial showing ofldreal of a constitutional right.” 28 U.S.C. §
2253(c)(2).
DATED: February 8, 2018 , -~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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