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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | PAUL MITCHELL, No. 2:16-cv-0703 JAM AC P
12 Plaintiff,
13 V. ORDER
14 | BRIAN DUFFY, et al.,
15 Defendants.
16
17 Plaintiff, a state prisoner proceeding proseeks relief pursuant to 42 U.S.C. § 1983.
18 || Currently before the court is plaintifffgst amended complaint. ECF No. 24.
19 l. First Amended Complaint
20 The court is required to screen complalmtsught by prisoners seiek relief against a
21 | governmental entity or officer or employee of a goveental entity. 28 U.S.C. § 1915A(a). The
22 | court must dismiss a complaint or portion thereof if the prisoner has raised claims that are
23 | “frivolous, malicious, or fail[] tostate a claim upon which relief may be granted,” or that “seek(]
24 | monetary relief from a defendant who is innme from such relief.” 28 U.S.C. § 1915A(b).
25 As plaintiff was previously advised, “a pois official violates the Eighth Amendment
26 | only when two requirements are met. Fitisg deprivation alleged must be, objectively,
27 | sufficiently serious, a prison off@l's act or omission must resuitthe denial of the minimal
28 | civilized measure of life’'s necessities.” Farmer v. Brennan, 511825%;,.834 (1994) (internal
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guotation marks and citations dtad). Second, the prison offadimust subjectively have a
“sufficiently culpable state of mind . . . one of teliate indifference to innt@health or safety.”
Id. (internal quotation marks armgations omitted). The officias not liable under the Eighth
Amendment unless he “knows of and disregards aassive risk to inmate health or safety; th
official must both be aware of facts from whitte inference could be @wvn that a substantial
risk of serious harm exists, and he must also dh@wnference.” _Id. at 837. Then he must fai

take reasonable measures to abate the siiadtask of serious harm. _Id. at 847.
The question under the Eighth &mdment is whether prison
officials, acting with deliberatendifference, exposed a prisoner to a
sufficiently substantial “risk of seyus damage to his future health,”
Helling [v. McKinney, 509 U.S. 25, 35 (1993)], and it does not
matter whether the risk comes from a single source or multiple
sources, any more than it matters whether a prisoner faces an
excessive risk of attack for reasons personal to him or because all
prisoners in his situan face such a risk.

Id. at 843. However, mere negligent failurgtotect an inmate from harm is not actionable
under § 1983. Id. at 835.

Furthermore, there can be no liabilitgder 42 U.S.C. § 1983 unless there is some
affirmative link or connection between a defendant’s actions and the claimed deprivation.

v. Goode, 423 U.S. 362, 371, 376 (1976); May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 19

“Vague and conclusory allegation§official participation incivil rights violations are not

sufficient.” Ivey v. Bd. of Regents, 6732Zd 266, 268 (9th Cir. 1982) (citations omitted).

Additionally, “[tlhereis no respondeat superior liabilitjmder section 1983.” Taylor v
List, 880 F.2d 1040, 1045 (9th Cir. 1989) (citationitbed). “A defendant may be held liable a
supervisor under 8§ 1983 ‘if theexists either (1) his or h@ersonal involvement in the
constitutional deprivation, or & sufficient causal connectiontiveen the supervisor’s wrongf
conduct and the constitutional violation Starr v. Baca, 652 F.3d 1202, 1207 (9th Cir. 2011)
(quoting_ Hansen v. Black, 885 F.2d 642, 646 (9th Cir. 1989)). A supervisor may be liable

constitutional violations of his subordinates if he “knew ofwiodations and failed to act to
prevent them.”_Taylor, 880 F.2d at 1045. Finalypervisory liability may also exist without

any personal participation if théfigial implemented “a policy so deficient that the policy itsel
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a repudiation of the constitutional rights and & tmoving force of the constitutional violation.’

Redman v. County of San Diego, 942 F.2d 1435, 1946Cir. 1991) (citations and quotation

marks omitted), abrogated on otlggounds by Farmer, 511 U.S. 825.

The first amended complaint does not usedbmplaint form provided by the court and
as a result, it is not clearhich named individuals are imded as defendants and which are
merely included as part of the narrative oéets. Furthermore, though plaintiff makes a num
of allegations regarding things that have happened to him, and despite the court’s previou
advisement that he had to explain how each defendalated his rights, most of the allegation
are against staff generally, aplaintiff provides almost no exphation as to how any of the
individuals he has identifiegdere involved. To the exteptaintiff does make specific
allegations, they falil to state claims for relief.

Specifically, plaintiff allege that that Cpt. Lutz and CO Curtiss conducted an
investigation after he was as#ad, but failed to provide himiir a copy of the video of the
assault or refer the assault for prosecution. BGF24 at 1. Neither action demonstrates that
Lutz or Curtiss ignored a risk fgaintiff's safety. Plaintiff also alleges that after he complaing
for several months about the mois the cell where he was housed, Lutz moved him to a diff
cell, but his hearing was alreadyrdinished. _Id. at 2. However, ldees not allege that Lutz ha

anything to do with his original atement, or knew about his complaints prior to the move.
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Plaintiff later alleges that theell Lutz moved him to was in violation of his CDC chrono because

“it had a reputation for every kind of CDC rules atbns imaginable.”_Id. at 3. However, this
allegation provides no information as to the eoits of the chrono or the types of dangers
plaintiff faced due to his housing placemeWtithout that information, it is impossible to
determine whether the risk to plaintiff's safetgs substantial or whethkeutz would have been
aware of the risk.

Plaintiff also appears to rka claims against CCI Avalos, CCIl Harris, CRM Maldonac
and Cpt. Brown regarding the accuracy of recoettsted to rehabilitate programming plaintiff
participated in._Id. at 2-3. However, ituaclear how these actiodssregarded a risk to

plaintiff's safety or otherwise wiated his rights. Plaintiff fulner claims that Avalos and Brown
3
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were upset with him for filing gevances, and that he was astal after they had him moved
into a dorm._Id. at 3-4. It isot clear whether he is claimitigat Avalos and Brown transferred
him in retaliation for filing grievances, andapitiff makes only a comgsory assertion that
Brown must have known that he was threatentst afoving to the dorm._Id. Plaintiff also
identifies Warden Cueva (id. at 2), CO Pugh (idl)aand Sgt. Russell (idt 5), but alleges only
that Cueva shook his hand, that Pugh was in chafrtfee dorm and gave him a cart to move h
property, and that Russell sent him to administeasegregation after hearing about his enem
concerns. None of these alléigas state a claim for relief.

For these reasons, the first amended complaint will be dismissed and plaintiff will b
given one more opportunity to amend the complaint.

[l Leave to Amend

If plaintiff chooses to file a second amedd®mplaint, he must demonstrate how the
conditions about which he complains resulted oreprivation of his constitutional rights. Rizz
423 U.S. at 370-71. Also, the complaint must allege in specific terms how each named dg

is involved. _Arnold v. Int'l Bus. Machs. @p., 637 F.2d 1350, 1355 (9th Cir. 1981). There c:

be no liability under 42 U.S.C. § 1983 unlessrénis some affirmative link or connection

between a defendant’s actions and the claidegdivation. _Id.; Johnson v. Duffy, 588 F.2d 74

743 (9th Cir. 1978). Furthermore, “[v]ague and dosary allegations of official participation ir
civil rights violations are not sufficient.lvey, 673 F.2d at 268 (citations omitted).

Plaintiff is also informed that the courtro®ot refer to a prior ple@t in order to make
his second amended complaint complete. Loc# RRO requires that an amended complaint
complete in itself without reference to any prior pleading. This is because, as a general ru

amended complaint supersedes the originadptaint. Loux v. Rhay, 375 F.2d 55, 57 (9th Cir
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1967), overruled in part by Lacey v. Maricdpaunty, 693 F.3d 896, 929 (9th Cir. 2012) (claims

dismissed with prejudice and Wwaut leave to amend do not haweebe re-pled in subsequent
amended complaint to preserve appeal). (aiatiff files a second amended complaint, any
previous complaints no longer serve any functiothe case. Therefore, in an amended

complaint, as in an original complaint, each claim and the involvement of each defendant
4
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sufficiently alleged.

1. Plain Language Summary of this Order for a Pro Se Litigant

The first amended complaint is dismissed vigfive to amend because the facts you have

alleged are not enough to state a claim for reNafu need to explain what each defendant did to

violate your rights. Generalaims about things that happened to you or that were done by

“staff,” are not sufficient to state claims against a specific pessihout some explanation as t(

A4

how that person was involved. You should alse the complaint form provided by the court $0

that it is clear who you are trny to bring claims against.

If you choose to amend your complaint, teeand amended complaint must include all of

the claims you want to make because the courtnetllook at the claims or information in the
original or first amended complainAny claims or information not in the second amended
complaint will not be considered.

In accordance with the abou&,|S HEREBY ORDERED that:

1. The first amended complaint (ECF I24) is dismissed with leave to amend.

2. Within thirty days from the date of sex®iof this order, plairft may file an amended

complaint that complies with the requirementshaf Civil Rights Act, the Federal Rules of Civ
Procedure, and the Local Rules of Practitke amended complaint must bear the docket
number assigned this case and must be lab8kebnd Amended Complaint.Plaintiff must file
an original and two copies ofdfamended complaint. Failure to file an amended complaint in
accordance with this order will rdsin dismissal of this action.
3. The Clerk of the Court is directed todeplaintiff a copy of the prisoner complaint
form used in this district.
DATED: November 28, 2018 _ -~
ﬂa'r:—-— &L’lﬂ—?-L.
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




