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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 DAVID M. DAVIS, No. 2:16-cv-0733-JAM-EFB P
12 Petitioner,
13 VS. FINDINGS AND RECOMMENDATIONS
14 CLARK DUCART,
15 Respondent.
16
17 Petitioner is a state prisongroceeding without counsel orpatition for a writ of habeas
18 | corpus pursuant to 28 U.S.C. § 2258le challenges a judgmeuitconviction entered against
19 | him on December 5, 2012 in the Sutter County Sop€&ourt on charges of: (1) child cruelty
20 | pursuant to Cal. Penal Code 8§ 273d(a); (2) ddisgea witness pursuant to Cal. Penal Code
21 | 8136.1(c)(1); (3) spousal abuse pursuant o B=nal Code § 273.5¢agnd assault with a
22 | weapon pursuant to Cal. Penal C&d245(a)(1). He seeks fedenabeas relief on the following
23 | grounds: (1) he is actually innocent; (2) his rightse violated when the state court failed to
24 | interpret his plea agreenteaccording to “Califorra Contract Law”; and (3) his trial counsel was
25 || ineffective.
26 || /1
27

! The matter has been referred to the meggisjudge pursuant to 28 U.S.C. § 636(b)(1))
28 | and Local Rule 302.
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For the reasons stated belgetitioner’s application for Heeas corpus relief must be

denied.

conviction on appeal, the CalifommCourt of Appeal for the Thirdppellate Distrct provided the

Background

In its unpublished memorandum andropn affirming petitioner’s judgment of

following factual summary:

Defendant David Marshall Davis and his stepson, 16 year-old D.W.,
were cleaning out a room in the family home when D.W. fell asleep.
Defendant threw a plastic object BtW., striking his right eye.
Defendant also punched him in thbsriabout 10 times. As a result,
D.W. had a horizontal line acrosssHield of vision which did not
heal.

Later that week, defendant assadiltes cohabitant, D.W.'s mother
Page G. He pushed her againstkitehen wall, hit her in the face
with a closed fist, and threw her to the ground. Page G. was three
months pregnant with defendantchild. While she was on the
ground, defendant stomped on her siomwith his foot and yelled
that he hoped she would miscarry. #go threatened to kill Page G.

if she got law enforcement involveD.W. distracted defendant by
letting the dogs in, and then fled with his mother.

In a search incident to defendardrrest, officers found a marijuana
growing facility in one of theooms. Wiring for the operation was
stripped and spliced and hanging esgd instead of inside a junction
box. Exposed electrical wiring emergrom the sheetrock as well.

A search warrant was later exeauten the residence. Officers found
390.88 grams of marijuana in a paper bag, a sheet of paper indicating
the respective values of differegmnounts of marijuaay and 21 jars
containing a total of 384.28 grams of marijuana.

While in jail, defendant called Page G. and instructed her to have
D.W. testify that he made up the whole story because he was angry
at defendant.

Defendant was charged in case No. CRF121011 with corporal injury
to a child with great bodily jory (Pen. Code, 88 273d, subd. (a),
12022.7, subd. (a); undesignated statutefgrences are to the Penal
Code), child endangerment (8 273abd. (a)), corporal injury to a
cohabitant (§ 273.5, subd. (a))ssliading a witness (§ 136.1, subd.
(c)(1)), criminalthreats (8 422), assault logeans likely to cause
great bodily injury (8 245, subd(a)(1)), misdemeanor false
imprisonment (88 236, 237), and possession of marijuana for sale
(Health & Saf. Code, § 11359).

A few days after being released frgaul, defendant confronted D.W.
and accused him of stealing someripmana. D.W. denied stealing
marijuana, but admitted selling some while defendant was in jail.
Defendant and Page G. told D.\.leave the home; D.W. went to
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his girlfriend's residence. Defendaand Page G. drove D.W. home
the following day. After Page Gand their other children left,
defendant confronted D.W. in the room where the marijuana was
grown. Defendant, armed with aualinum baseball bat, told D.W.

he would knock his head off if leaid anything stupid. When D.W.
continued to deny stealing the maaifia, defendant struck him in the
shin with the bat. Defendant l¢fte residence when Page G. and the
children returned.

Defendant was subsequentlyached in case No. CRF121645 with
corporal injury to a child with personal use of a deadly weapon (88
273d, subd. (a), 12022, subd. (b)(1)), criminal threats with personal
use of a deadly weapon (88 422, 12022, subd. (b)(1)), dissuading a
witness (8 136.1, subd. (b)(1)), munation of perjury (8 127),
assault with a deadly weapdB 245, subd. (a)(1)), and on balil
enhancements for all counts (8 12022.1).

Pleading in both cases, defendant pleaded no contest to corporal
injury to a child, corporal injury to a cohabitant, dissuading a witness,
and assault with a deadly weapon, and admitted great bodily injury
and on bail enhancement. The remaining charges were dismissed
with aHarveywaiver. People v. Harvey1979) 25 Cal.3d 754.) The

trial court sentenced defendant to 16 years in state prison, imposed
various fines and fees, and awatdes6 days of credit (145 actual
and 21 conduct) in case No. CRIBL1 and 93 days of credit (81
actual and 12 conduct) in cabm. CRF121645 (§ 2933.1). In a
subsequent proceeding, theéaltrcourt ordered $1,681.50 victim
restitution to Medi—Cal for Page '§€and D.W.'s medical expenses
and $120 to the home's owner for damages resulting from defendant's
marijuana operation.

People v. Davis2013 Cal. App. Unpub. LEXIS 6396, 2013 WL 4780963, at *1-2 (Cal.App.
Dist., 2013) (unpublished).
I. Standards of Review Applicableto Habeas Corpus Claims

An application for a writ of habeas puors by a person in custody under a judgment of
state court can be granted only for violations of the Constitution or laws of the United State
U.S.C. § 2254(a). A federal writ is not avaiafor alleged error in the interpretation or
application of state lawSee Wilson v. Corcorab62 U.S. 1,5 (2010Estelle v. McGuire502
U.S. 62, 67-68 (1991park v. Californig 202 F.3d 1146, 1149 (9th Cir. 2000).

Title 28 U.S.C. § 2254(d) sets forth the following standards for granting federal hab

corpus relief:

An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court shall not
be granted with respect to awlaim that was adjudicated on the
merits in State court proceedings unless the adjudication of the claim
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(1) resulted in a decision thats contrary to, or involved an
unreasonable application of, cleargstablished Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable

determination of the facts in light of the evidence presented in the
State court proceeding.

For purposes of applying 8§ 2254(d)(1), “clgastablished federal law” consists of
holdings of the United States Sapre Court at the time of the lasasoned state court decisior
Thompson v. Runnelg05 F.3d 1089, 1096 (9th Cir. 2013) (cit@geene v. Fisheb65 U.S. 34,
(2011);Stanley v. Cullen633 F.3d 852, 859 (9th Cir. 2011) (citidglliams v. Tayloy529 U.S.
362, 405-06 (2000)). Circuit court precedent “may be persuasive in determining what law
clearly established and whether a statert applied that law unreasonabl\Gtanley 633 F.3d at
859 (quotingMaxwell v. Rog606 F.3d 561, 567 (9th Cir. 2010)). However, circuit preceden
may not be “used to refine or sharpen a germ@matiple of Supreme Cotjurisprudence into a
specific legal rule that th[e] [fpreme] Court has not announced/farshall v. Rodgersl33 S.
Ct. 1446, 1450 (2013) (citingarker v. Matthews567 U.S. 37, 49 (2012) (per curiam)). Nor
may it be used to “determine whether a paréicalle of law is so widely accepted among the
Federal Circuits that it would, if presentedhfe] [Supreme] Court, be accepted as corrédtt.
Further, where courts of appeals have divergdlair treatment of an issue, it cannot be said
there is “clearly estdished Federal law” goveing that issueCarey v. Musladin549 U.S. 70,
77 (2006).

A state court decision is “contrary to” clgadstablished federal law if it applies a rule
contradicting a holding of the Supreme Court or reaches a result different from Supreme C
precedent on “materially indistinguishable” facRrice v. Vincent538 U.S. 634, 640 (2003).
Under the “unreasonable amaltion” clause of § 2254(d)(1),faderal habeas court may grant
writ if the state couridentifies the correct governing legainciple from the Supreme Court’s

decisions, but unreasonably applies that ppiedio the facts of the prisoner’s casd.ockyer v.

2 Under § 2254(d)(2), a stateurt decision based on a factdatermination is not to be
overturned on factual grounds as$ it is “objectively unreasopla in light of the evidence
presented in the state court proceedingtanley 633 F.3d at 859 (quotirgavis v. Woodford
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Andrade 538 U.S. 63, 75 (2003yVilliams 529 U.S. at 413Chia v. Cambra360 F.3d 997, 100
(9th Cir. 2004). In this regard, a federal habs@agt “may not issue the writ simply because t
court concludes in its independguidgment that the relevanasg-court decision applied clearly
established federal law erroneously or incdiyecRather, that apation must also be
unreasonable.'Williams 529 U.S. at 412See also Schriro v. LandrigaB50 U.S. 465, 473
(2007);Lockyer 538 U.S. at 75 (it is “not enough thdederal habeas court, in its independer
review of the legal question, idtevith a ‘firm conviction’ thatthe state court v&a‘erroneous.™).
“A state court’s determination thatclaim lacks merit precludesieral habeas relief so long as
‘fairminded jurists could disagree’ on thergrtness of the seatourt’s decision."Harrington v.

Richter, 562 U.S. 86, 101 (2011) (quotigrborough v. Alvaraddb41 U.S. 652, 664 (2004)).

hat

—

Accordingly, “[a]s a condition foobtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling ondlam being presented in federal court was so

beyond any possibility for fairminded disagreememithter, 562 U.S. at 103.

If the state court’s decision does not nteetcriteria set forth in § 2254(d), a reviewing
court must conduct a de novo reviewadfiabeas petitioner’s claimBelgadillo v. Woodford
527 F.3d 919, 925 (9th Cir. 2008ge also Frantz v. Hazey33 F.3d 724, 735 (9th Cir. 2008)
(en banc) (“[l]t is now clear both that we miagt grant habeas relief simply because of 8§
2254(d)(1) error and that, tiiere is such error, we must dieithe habeas petition by consider
de novo the constitution&sues raised.”).

The court looks to the lastasoned state court decisiortlas basis for the state court
judgment. Stanley 633 F.3d at 853Robinson v. Ignacid360 F.3d 1044, 1055 (9th Cir. 2004).

the last reasoned state court decision adoggalstantially incorporatébe reasoning from a

previous state court decision, tleisurt may consider both decisicisascertain the reasoning of

the last decisionEdwards v. Lamarquet75 F.3d 1121, 1126 (9th Cir. 2007) (en banc). “Wh

a federal claim has been presented to a state aodithe state court has denied relief, it may

384 F.3d 628, 638 (9th Cir. 2004)).

lacking in justificatiorthat there was an error well undexsd and comprehended in existing law
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presumed that the state court adjudicated the claim on the merits isémealf any indication
or state-law procedural paiples to the contrary.’Richter, 562 U.S. at 99. This presumption
may be overcome by a showing “there is reasdhittk some other explanation for the state

court’s decision is more likely.1d. at 785 (citingYIst v. Nunnemakeb01 U.S. 797, 803 (1991

Similarly, when a state court decision on a patiéir’'s claims rejects some claims but does naot

expressly address a federal claim, a federal hatmat must presume, subject to rebuttal, that

the federal claim was adjudicated on the medtshnson v. Williams$68 U.S. 289, 293 (2013)
Where the state court reaches a decisiothe merits but provides no reasoning to
support its conclusion, a federal habeas coulependently reviews threcord to determine
whether habeas corpus religfavailable under § 2254(dptanley 633 F.3d at 86G4imes v.
Thompson336 F.3d 848, 853 (9th Cir. 2003). “Independentew of the record is not de nov

).

D

review of the constitutionassue, but rather, trenly method by which we can determine whether

a silent state court decisionabjectively unreasonable Flimes 336 F.3d at 853. Where no
reasoned decision is available, the habeas pwtitistill has the burden of “showing there was
reasonable basis for the st@burt to deny relief.’Richter, 562 U.S. at 98.

A summary denial is presuméalbe a denial on the merits of the petitioner’s claims.
Stancle v. Clay692 F.3d 948, 957 & n. 3 (9th Cir. 2012). While the federal court cannot an
just what the state court did e it issued a summary deniale tfederal court must review the
state court record to determine whether thereamgs'reasonable basis for the state court to 0
relief.” Richter 562 U.S. at 98. This court “must determine what arguments or theories ...
have supported, the state court's decision; and then it must agtewlt is possible fairminded
jurists could disagree that thaseyuments or theories are incoted with the holding in a prior
decision of [the Supreme] Courtld. at 102. The petitioner bedthe burden to demonstrate
that ‘there was no reasonable basrstifie state court to deny relief.WWalker v. Martel 709 F.3d
925, 939 (9th Cir. 2013) (quotirRichter, 562 U.S. at 98).

When it is clear, however, that a state ctiat not reached the merits of a petitioner’s
claim, the deferential standard set fortl28U.S.C. § 2254(d) does rapply and a federal

habeas court must rew the claim de novoStanley 633 F.3d at 86(Reynoso v. Giurbinal62
6
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F.3d 1099, 1109 (9th Cir. 2008julph v. Cook333 F.3d 1052, 1056 (9th Cir. 2003).
. Petitioner’s Claims

A. Actual Innocence

In his first claim, petitioner argues that his conviction must be vacated because he i
actually innocent. In support of this claim, érgues that withess De-Anthony Ward gave fals
testimony against him. ECF No. 29 at 93 ®etitioner points to a signed statement attacheq
his original petition wherein Wanecants statements he providedaw enforcement. ECF No,
1 at 74-76.

1. Applicable Legal Standards

The Supreme Court has never decided whettisrestanding claim of actual innocencs

cognizable in federal habeas corpti#errera v. Colling 506 U.S. 390, 400 (1993) (“Claims of

actual innocence based on newlgativered evidence have neveeh held to state a ground for

federal habeas relief absent an independamgtiutional violation occurring in the underlying
state criminal proceeding.”$ee also DA’s Office v. Osborigb7 U.S. 52, 71 (2009). Assumir
such a claim was cognizable, dipener would have to meet &extraordinarily high” bar to
establish actual innocencelouse v. Bell547 U.S. 518, 554 (2006).

2. The State Court’s Ruling

Petitioner did not present a claim bas&dactual innocence tbe state courts.
3. Analysis
As a preliminary matter, respondent argues this claim is unexhausted and the court

agrees. Nevertheless, the cowum@udes that this claim fails onetimerits and elects to dispos

e

to

g

(1%}

of it on those termsSee28 U.S.C. § 2254(b)(2) (“An applicati for a writ of habeas corpus may

be denied on the merits, notwstanding the failure of the alpgant to exhaust the remedies
available in the courts of the State.”).
The court finds that the recantation stagéatfrom Ward is insufficient to carry

petitioner’s burden of establistg actual innocence. The Ninthr€liit, drawing from language

3 Page number citations such as this ord@the page numbemsflected on the court’s
CM/ECF system and not to page numbers assigned by the parties.
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in Justice Blackmun’s dissent iterrera, has determined thatptitioner claiming actual
innocence must “go beyond demonstrating dobbuahis guilt, and must affirmatively prove
that he is probably innocentCarriger v. Stewart132 F.3d 463, 476 (9th Cir. 199%)t{ng
Herrera, 506 U.S. at 442-44 (Blackmun, J., dissenting)). The recantation evidence offered
petitioner is inadequate to this task.Jomes v. Taylqrthe Ninth Circuit rejected a petitioner’s
actual innocence claim where tedied solely on recantation testimony. 763 F.3d 1242, 1248
Cir. 2014). “As a general matter, recantatiorderice is viewed witlgreat suspicion.’ld.
(citing Dobbert v. Wainwright468 U.S. 1231, 1233 (1984) (Brenndn,dissenting from denial
of certiorari) (internal quotation marks omd)¢. “Recanting testimony is easy to find but
difficult to confirm or refute: withesses forget, witnesses disappear, witnesses with person
motives change their stories many times, before and after tiehl(¢iting Carriger, 132 F.3d at
483 (Kozinski, J., dissenting) (internal quotatiorrksesomitted)). A witnesses’ “later recantati
of his trial testimony does not rendas earlier testimony false Allen v. Woodford395 F.3d
979, 994 (9th Cir. 2004). As respondent correcthesoWWard’s recantation is suspect insofar
he had changed his accounting of events once before and notied tied afraid of petitioner.
1CT* at 145-46; 2CT 342-43. Petitioner took resyiaifiy for this prior recantation after he
entered his plea. 2CT at 342.

Based on the foregoing, the court finds thaitip@er has failed to carry his heavy burdg
of establishing that he is actuallynimcent and this claim should be denied.

B. Unknowing Plea

Next, petitioner claims that his plea of centest was not knowing. He argues that the
trial court failed to advise him of the ultimate consequences of his plea and the rights he w
waive by entering such a plea. ECF No. 29 at 11-12.

1. Applicable Legal Standards

The Supreme Court has held that, to satisfytoeess, a guilty plea “not only must be

voluntary but must be knowing, intelligent acts\davith sufficient awamess of the relevant

4 “CT” refers to the Clerk’s Transcript on Appeal.
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circumstances and likely consequencddrady v. United State897 U.S. 742, 748 (1970).

However, “the Constitution . . . does not reguiomplete knowledge, but permits a court to

accept a guilty plea, with its accompanying waivevarious constitutional rights, despite various

forms of misapprehension underiatha defendant might laborUnited States v. Ryis36 U.S.
622, 625 (2002). To determine whether a plea igntaty a federal habeas court must consid
all of the relevant ciamstances surrounding iBrady, 397 U.S. at 749. These circumstances

include, for example, “the possiltyliof a heavier sentence follawg a guilty verdict after a trial,

ler

Id. A plea is intelligent if a defendant “wadwased by competent counsel, he was made aware of

the nature of the charge against him, and thesenwething to indicate thdie was incompetent ar

otherwise not in control of his mental facultiesd. at 756.

2. State Court Decision

Petitioner raised this claim in his habgagition submitted to the California Supreme
Court. Lodg. Doc. 7. The petition reeed a silent denial. Lodg. Doc. 8.
3. Analysis
The record indicates thpetitioner’s plea was knowirand intelligent. He was
represented by counsel and his counsel told the superior catunethad explained the plea
agreement to the petitioner. Rat 45, 47. The superior comsked petitioner to verify his

signature and initials on the plea formd. at 47-48. It then asked whether petitioner had any

guestions about ‘anything’ e he entered his pledd. at 48. Petitioner responded that he di

not. Id.

Petitioner argues that he was not advisedl9f:any of the consequences’ of his plea;
his constitutional rights; and (&)e ‘direct consequees’ of his plea. ECF No. 29 at 10-12. H
contends that his counsel promigkdt he would receive probatiofd. at 12. The plea forms
which petitioner signed and traled, however, contained vaus advisements concerning the

maximum penalties and waiver of rights. 1&a1T1272-80, 286-94. These plea forms noted ths

i

° “RT” refers to the Repoet’s Transcript.
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petitioner faced the possibiligubstantial prison timed. at 272, 286. With respect to the

possibility of probationpetitioner initialed théollowing stipulations:

(1) Iunderstand the minimum and maximum sentence for the charges
and allegations to which | am pleading. No one has made any other
promises to me about what sentence the court may order.

(2) I understand that | am not eligible for probation.

(3) I understand that | will not be granted probation unless the court

finds at the time of sentencing thhts is an unusu@ase where the
interests of justice would be $teserved by granting probation.

Id. at 273, 287. Additionally, in sectionfieid ‘constitutional rights’ and ‘waiver of
constitutional rights’ petitioner initialed next ¥@arious stipulations indicating his understandir
of his constitutional rights aruls waiver of those rightdd. at 278-79, 292-93. As noted abov
petitioner was asked by the supeourt whether these initials were his and he stated that tf
were. RT at 48. Petitioner now contends thadidenot actually reathis form because his
counsel was in a rush to return the formgh®prosecutor. ECF No. 29 at 12. He had an
opportunity to state as much ¢hg his plea hearing, however, aiinthe superior court asked
whether he had any questions. RT at 48. ldsteetitioner answereddahhe had no questions
regarding his pleald. The superior court then read eachrge aloud and asked petitioner for
plea on eachld. at 48-49. Petitioner entet@leas of no contest to eada. Additionally, the
superior court asked petitioner’s counsel whektgehad an opportunity to discuss the pleas a
admissions with petitionerd. at 47. Petitioner’s counsel stdtthat he had done so and was
satisfied that petitioner undgood the plea agreemend. It is settled that “[s]olemn
declarations in open court carrgt@ong presumption of verity.Blackledge v. Allisor431 U.S.
63, 74 (1977). Petitioner has notroad his burden of establisig that the plea was not knowin
See Little v. Crawford449 F.3d 1075, 1080 (9th Cir. 2006) (“A habeas petitioner bears the
burden of establishing 4l his guilty plea wasot voluntary and knowing’9.

i

6 Under California law a plea of no contésequivalent to a guilty pleéSeeCal. Penal
Code § 1016People v. MendeA9 Cal. 4th 1084, 1094-95 (1999).
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Finally, petitioner’s contentiothat the state courts failed to interpret his plea agreem
in accordance with California contract law does state a viable federal habeas claBee
Langford v. Day110 F.3d 1380, 1389 (9th Cir. 1996) (“[Alled errors in the application of
state law are not cognizablefederal habeas corpus.”).

Based on the foregoing, the court finds that@alifornia Supreme Court’s denial of thi
claim was not contrary to, nor amreasonable application of dlgeestablished federal law.

C. Ineffective Assistance of Counsel

Plaintiff raises five grounds on which his counsel was allegedly ineffective. These :
(1) counsel advised him to taktee plea agreement without explisig the consequences of that
plea; (2) counsel told petitioner he could seca probation sentence which petitioner was not
eligible for; (3) counsel failed to investigatetinener’'s mental disability; (4) counsel submittec
‘fraudulent’ information to the aart in his attempt to secupgobation for petitioner; and (5)
counsel told petitioner he wouldtwdraw if petitioner declined ttake the plea. ECF No. 29 at
18-23.

1. ApplicableLeqgal Standards

The clearly established fedelawv governing ineffective assance of counsel claims is
that set forth by the Supreme CourStrickland v. Washingtod66 U.S. 668 (1984). To
succeed on a Strickland claim, a defendant must show that (1) his counsel's performance
deficient and that (2) the “deficieperformance prejudiced the defens&d! at 687. Counsel is
constitutionally deficient ihis or her representation “fddelow an objective standard of
reasonableness” such thaivis outside “the range of competence demanded of attorneys ir
criminal cases.”ld. at 687-88 (internal quotatianarks omitted). “Counsel's errors must be ‘s
serious as to deprive the defentlaf a fair trial, a trialvhose result is reliable.”Richter, 562 at
104 (quotingStrickland 466 U.S. at 687).

Prejudice is found where “there is a @@able probability that, but for counsel's
unprofessional errors, the result of freceeding would have been differenStrickland 466
U.S. at 694. A reasonable probability is “a praligisufficient to undermie confidence in the

i
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outcome.” Id. “The likelihood of a different result muké substantial, not just conceivable.”
Richter, 562 U.S. at 112.

2. State Court Decision

In his habeas petition to the California Serpe Court, petitioner ised his ineffective
assistance claims regarding: (1) the failurent@stigate his competence; (2) the submission ¢
fraudulent information; and (3) tHailure to advise petitioner dfie consequences of the plea.
Lodg. Doc. 7. This petition received a silent denial. Lodg. Doc. 8.

3. Analysis

Petitioner’s ineffective assistance claims @anavailing. As a preliminary matter, not al
of his current claims were raised in his habheat#tion to the California Supreme Court and, th
not all were exhausted Nevertheless, the court finds it more efficient to dispose of each of
contentions on the merit$See28 U.S.C. § 2254(b)(2).

a. The Consequences of the Plea

The court has already found thpatitioner has not carriedshburden of establishing that

his plea was not knowing. As noted above, wetédr signed and initialed statements indicatin

that he: (1) understood tipenalties he could be subject topast of his plea; (2) understood the

constitutional rights he was waignn electing to plead no conteaid (3) that he had discusse
the plea agreement with his attorney and undedksits effects and contents. 1CT at 278-79, 3
93. At his plea hearing, after bgiasked whether he had any diges about th@lea, plaintiff
stated he did not. RT at 48. Thus, based oretbadements by the petitioner in open court th
court finds that petitioner has fad to show that his counsetidiot inform him of the possible
consequences of his plea.

To the extent petitioner alleges that hosicsel rendered ineffective assistance simply
advising him to accept the plea, that claim dsls. The plea agreement dismissed various

charges which, if included and proven at trial, would have increased petitioner’s prison exf

" The two unexhausted claims are: (1) t@insel misled him into believing he was
eligible for probation and; (2) thabunsel threatened to discontimepresentation if he moved
withdraw his no contest plea.
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to a maximum of twenty-six years. ECF No. 38 at 16 Redple v. Davis2013 Cal. App.
Unpub. LEXIS 6396, 2013 WL 4780963, at *1-2 (CalpA3 Dist., 2013) (unpublished). Thus
the court concludes that it was not outside tingeaof professionally competent assistance to
advise petitioner to accept the plea agreemadditionally, petitioner hadhe tools necessary t
make an informed decision as to whether to accept the plea agre&wenturner v. Calderon

281 F.3d 851, 881, (9th Cir. 2002) (finding tlbatinsel’s advice wasot deficient where

O

petitioner had the “toolse needed to make an informed decision — the critical information and

the time to think about it.”§. Nor is petitioner entitled teelief merely because his counsel
erroneously predicted thae would receive probatichSee Chizen v. Hunte809 F.2d 560, 561
(9th Cir. 1986) (no habeas relief where petitioner’s counsel “erronepreslictedthe favorable
consequences of a guilty plea”) (emphasis in original).

b. Eligibility for Probation

Next, petitioner claims thdis counsel was deficient seeking a probation sentence
because he was ineligible for probation. Althloyetitioner was presumptively ineligible for

probation, the fact remained that he could rex@robation if the superior court concluded tha

his was the “unusual case where thterests of justice would best served” by such a senten¢

Cal. Penal Code § 1203(e). An “unusual case” may be found where a “fact or circumstanc

amounting to a defense, but reducing the defendenlfgbility for the offense” is present. Cal.

8 The court recognizes thattjt®ner now states, withoung evidence, that he did not
actually read the plea agreement which hiaileid, signed, and declined to ask any questions

about. These self-serving statements are insufficient to establish that petitioner was not fully

advised of his optionsSee United States v. Alletb3 F.3d 1037, 1041 (9th Cir. 1998) (citing
Cuppett v. Duckwort8 F.3d 1132, 1139 (7th Cir. 1993)(en banc) (“Self-serving statements
defendant that his conviction was constitutignafirm are insufficient to overcome the
presumption of regularity accard state convictions.”)YWomack v. McDanieh97 F.3d 998,
1004 (9th Cir. 2007) (rejecting ineffective assistnlaim where “[o]ther than [petitioner’s] ow
self-serving statement, there is no evidence tlsaathorney failed to disiss potential defenses
with him.”).

® Petitioner alleges that hisunsel assured him that he wabuceive prol#on, but there
is no evidence that his counsel guaranteed réthermerely predicted that outcome. And, as
noted above, the plea forms which petitioner inidad@d signed stipulated that he understood

ce not

by a

the

maximum and minimum sentences to which he plaading and that no one had made any other

promises to him about what senteheemight receive. 1CT at 273, 287.
13
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R. Ct. 4.413(a)-(c). One example articulatethm California Rules of Court is where “[t]he
crime was committed because of a mental condrtaramounting to a defense, and there is g
high likelihood the defendant would respond favorablynental health care and treatment as
would be required as a condition obpation.” Cal. R. Ct. 4.413(c)(2)(B).

Respondent notes, and the recaugports, that petitioner'®ansel went on to argue thg
petitioner’s crimes resulted from his alcoholisRiT at 64-65. Counsel stated that petitioner |
been successful in battling his alcoholismdbout a decade, until he experienced a relapse
following the death of his mothetd. at 66. Petitioner’s wife offed testimony at the sentenci

hearing that, prior to his relagshe had been a “wonderful husband”, had held a job, and be

involved in the lives of his childrend. at 60. Finally, petitioner'sounsel had secured a bed for

him at an inpatient treatment program. 2CB%6. The superior court ultimately found that
petitioner’s was not an unusiedse that merited probation, bu¢ tlact remains that probation
was not, as petitioner implies in his petition,i@possibility. Accordingly, the court cannot sa
that counsel’s strategy fell oude the range of competence dewmed of attorneys in criminal
cases. The court notes that it must review celi;iperformance deferentially and apply a strg
presumption that it was withinehwide range of competenc8trickland 466 U.S. at 689. The
fact that an attorney'’s strategsas unsuccessful or that other sttges could have been pursue
does not mandate a finding of ineffective assistaihde(“There are countless ways to provide
effective assistance in any given case. Evemdsecriminal defense attorneys would not def
a particular client in the same way.Qampbell v. Woaqdl8 F.3d 662, 673 (9th Cir. 1994) (“We
will neither second-guess counsel’s decisionsapply the fabled twenty-twenty vision of
hindsight.”).

C. Failure to Investigate Petitioner's Mental Disability

The court concludes that gather has failed to establishathhe was prejudiced by his
counsel’s failure to investigateshmental disability. The standdi@ competence to stand trial
whether the defendant has “sufficient present aliityonsult with his lawyer with a reasonab
degree of rational understanding’ddmas “a rational as well &ctual understading of the

proceedings against himGodinez v. Moran509 U.S. 389, 396 (1993) (quotiBgisky v. United
14
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States 362 U.S. 402 (1960)). Petitioner's compagtrhduring the superior court proceedings
indicated that he was capable of understanthinge proceedings, consulting with his counsel
and making a knowing plea. As noted above, he queestioned prior to the entry of his plea b
the superior court and answered the questogently. RT at 47-48. Additionally, during an
interview with a probation officer, petitioner deised his alcoholism, indicated his desire to
accept responsibility for his actions, and emphadizatihe was not the person he “appears tc
on paper.” 2CT at 341-42. His actions and oesps evince a rational understanding of the
proceedings against him.
As evidence of his incompetence, petitr points to: (1) auhe 4, 2014 hand-written

statement from his wife which states thatfpmtier has post-traumatic stress disorder, parano

y

be

d

thoughts, and hears voices (ECF No. 1 at 37)a@)ne 4, 2014 statement from his father which

states that petitioner is mentally disabled and on numerous medications for his disabdity (
40); and (3) evidence of sociaaurity disability paymentsd. at 42). None of these exhibits

establish that petitioner was incapable oforaily or factually understanding the proceedings
against him. The fact that petitioner had meh&allth issues which required medication does

automatically establish that he l@ckcompetence to stand trial.

not

To the extent petitioner is arguing that hosiasel should have investigated the possibility

of an insanity defense, that claim also fa#ssuccessful insanitgefense under California law

requires the trier of fact to find that it is moredlik than not that the defendant “was incapable

knowing or understanding the nature and qualitigisfor her act and of distinguishing right from

wrong at the time of the commission of the offeiisCal. Penal Code § 25(b). There was no
evidence which suggested that petitioner was indapdhunderstanding the nature of his acts
of distinguishing right from wrong at the time luf offenses. To the contrary, the record

indicates that petitioner threatened his wifedhg after he assaulted her and advised her not
report the previous evening’s agkdo the police. 2CT 331-32This evidences that petitioner

was capable of understanding the nature o&ti®ns and of distingshing right from wrong?®

10To the extent petitioner argues that he could have staked an insanity defense ba:
his inebriation, that claim failsSeePeople v. Cabon¢d 69 Cal. App. 4th 1421, 1434 (2009)
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Thus, petitioner was not prejudicby his counsel’s failure to invegate an insanity defense.

d. Submission of Fraudulent Information

Petitioner alleges that his coehsffered “fabricated lies” imis statement in support of
sentence of probation. ECF No. 29 at 22-23. These lies included that petitioner had held
for six years and that, at opeint, he had been free from alcohol for over a decilat 23. As
respondent persuasively arguleswever, these lies actually helped petitioner’s case for prob
insofar as they supported the notion that probadiwhsubstance treatment would better serve
interests of justice than a prison sentencleus] assuming counsel lied rather than simply
misstated facts, there is no evidenca fhetitioner suffered any prejudice.

e. Threatto Withdraw

Petitioner argues that his counsel rendered ineffective assistance by informing him
would no longer represent petitioner if he movewithdraw his no contest plea. ECF No. 29
22. This claim fails because, as noted mletition, the purported threat to discontinue
representation canadter petitioner had already entered his plé&h. Thus, the court cannot say
assuming the truth of petitioner’s allegation, thatas coerced by counsetanentering his plea
And the Supreme Court has never held thattinieklandstandard applies ithe context of a
motion to withdraw a plea of no conte§ee Missouri v. Fryéb66 U.S. 134, 140 (2012) (“The
Sixth Amendment guarantees a defendant the righd¢e counsel present at all ‘critical' stage
of the criminal proceedings. . . . [c]ritical stages include arraignments, postindictment
interrogations, postindictment lineups, andenéy of a guilty pled) (internal citations and
guotation marks omitted) (emphasis addedg also Monterrosa v. Bellequ#908 U.S. Dist.
LEXIS 2172, 2008 WL 123858, *6 (D. Or. Jan. 8, 2008iljer v. Cate No. CV 13-1041 JLS
(JC), 2015 U.S. Dist. LEXIS 123821, *38 (C.D. Cal.yw& 2015). Itis even less clear that

Stricklandwould apply in this instare, where petitioner never adiyanoved to withdraw his

plea. Nor has petitioner established that hepvagidiced by his counsel’s ultimatum. Had he

(“Thus, there can be no insanity defense when the inability to tell right from wrong [is] deri
(1) solely from an addiction @buse of intoxicatingubstances, or (2) fror mental defect or
disorder that itself was caused solblysuch addiction or abuse.”).
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desired to move to withdraw his plea, petitioceuld have notified the court of his irreconcilal
conflicts with retained counsel and sought a stut®n — either of newly retained or appointec
counsel. Whether the superior court would haeenitted substitution or an ultimate withdraw
of petitioner’s plea is uncertain, but the court needspetulate on this point to resolve this iss
The fact remains that petitioneould have moved forward withshattempt to withdraw his pleg
prior to his sentencing hearilagd evidently chose not to.
V. Conclusion

Accordingly, IT IS HEREBY RECOMMENDED #t petitioner’s application for a writ ¢
habeas corpus be denied.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfourteen days after service thie objections. Failure to file
objections within the specified time may waive tiyht to appeal the Distt Court’s order.
Turner v. Duncan158 F.3d 449, 455 (9th Cir. 1998)artinez v. YIst951 F.2d 1153 (9th Cir.
1991). In his objections petitionmay address whether a certifeatf appealabity should issueg
in the event he files an appeal of the judgment in this caseRule 11, Rules Governing Secti
2254 Cases (the district court miggue or deny a certificate appealability when it enters a
final order adverse to the applica~*
DATED: June 18, 2018. %@/ W

EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE
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