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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | RICHARD STEVEN JOHNSON, No. 2: 16-cv-0745 GGH
12 Petitioner,
13 V. ORDER
14 | NEIL McDOWELL, Warden
15 Respondent.
16
17
18 | Introduction and Summary
19 Petitioner was convicted of performing avéeact on a child under the age of 14 by forge
20 | or violence combined with a kidnapping which faatied the sex crime. Ehury could not come
21 | to a verdict on forcible rape and other chargds.was sentenced 2% years to life.
22 To a scientific certainty, petitioner committedrsotype of sex act with the victim on the
23 | day of the crime. This fact is not in gdige here, and does not depend upon the testimony of the
24 | victim. Rather, petitioner focuses his petitiontba force or violencaspect and the kidnapping
25 | which was dependent on the victim’s testimony. adserts that the ttiaourt’s permitting the
26 | then seventeen year old victim/witness to tgdtifned away from himself and defense counsel,
27
o8 ! The case is before the undersigned asiger pursuant to 28.S.C. section 636(c).
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and the trial court’s permittinthe victim/witness to write leanswers on cross-examination,

which were then read by the judge, violateslright of confrontatin guaranteed by the Sixth

Amendment Petitioner believes his rigta confront the witness was violated per se and, in

event, the trial court did not makequired factual findings at an evidentiary hearing to allow

victim/witness to testify as she did.

For the reasons given hereirg tlndersigned denies the petition.

Factual Background

The factual background is helpful to phé confrontation is®uin perspective:
The Crime

The Prosecution’s Case

In February 2009, 13—year—old A.S. lived at home with her mother S.S.
and some of her siblings. Her sister Jifd in a separate apartment with her
boyfriend—defendant—and their baby daughter.

On February 28, 2009, defendant asked A.S. to go to the store with him and
buy tampons for J.S. He did not wanbigy tampons because he was a man. He
drove A.S. to Foods Co., where she bought tampons for defendant.

Rather than taking her home, defenddnoive A.S. to a place she did not
know. The place was about 15 minutes from the store and had a parking lot and
buildings that looked like warehouses. Ai@t she could not escape because there
was no one else in the area. After parkolgfendant got out of the car, opened the
passenger door, and ordered A.S. thotrunk. A.S. got out of the car and
defendant pushed her into the trunk.

Defendant drove the car for a “psetbng” time. She did not know where
she was when defendant stopped anahe@ehe trunk. The place looked like a
forest and she could not get away. Defenidhen sexually assaulted A.S. in the
back seat of the car. He told A.S. totell anyone and dropped her off near her
home. A.S. went to a finel’s house before going home.

S.S. became worried when A.S. did neturn home after several hours. A.S.
said she was going with defendant; S.fedtto call her after a few hours but got no
answer. S.S. knew something was wrong when A.S. finally returned home, as her
daughter’s clothes were torn and heir naas messed up. S.S. asked what was

2 Petitioner also couches his claims in teoha Due Process Clause violation; however, the
confrontation issue is gokeed by the specific terms of the Sixth Amendment.
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wrong; A.S. said, “Mom, he lied to me.” A.en told S.S. about the sexual assault,
after which S.S. called the police.

A.S. was taken to the hospital for a medical examination. An officer who
contacted her at the hospitaund A.S. was crying and upset. She said defendant
picked her up at around 10:55 a.m., tooktbefoods Co., and then later struck her
and forced her into the trunk of the daefendant had sex with her even though she
told him not to. He dropped her off at @lementary school rather than her home.

J.S. testified she did not ask defendanbuy her tampons that day. He was
supposed to pick up their daughter from S.Bdme and return in time to take J.S.
to work. J.S. called defendant when he ot return; defendant said he was fixing
the car. She told an officer that defentdsmunded “weird” and said he was out with
A.S. when she talked to him on the phone that day.

A.S. told the examining nurse pradditier that defendassexually assaulted
her around noon that day. Defendant &laokhanded her in the face and grabbed
her by the arm during the assault. The nge& A.S. had a laceration and bruise on
her elbow as well as dried blood in mase. The gynecological exam found tearing
of the hymen indicating a penating injury with a large object; the injuries were
consistent with sexual assault.

A search of defendant’s car reveateBoods Co. receifor the purchase of
a box of tampons on February 28, 2009, at around 10:39 a.m. DNA taken from
A.S.’s vagina and panties matched defeti@awith probabilities of a random match
ranging from one in 340 trillion to one B0 quintillion. DNA from a swab taken
from defendant’s penis matched A.S.’'s DM#&h probabilities of a random match
ranging from one in three million to one in 170 million. DNA swabs from a legal
pad in the back seat of defendant’s sigrts found in the trunk, and from the trunk
itself matched A.S.’s with probabilitied a random match ranging from one in 300
guadrillion to one in 9 quintillion.

A.S. gave a special assault forersi@luation interview on March 2, 2009.
A recording of the interview was played to the jury.

The Defense

A defense investigator interviewddS. on March 2, 2009. A.S. told the
investigator defendant tried kiss her. She denied beiigthe trunk of the car, and
said sex may or may not have happened.

A nurse testifying as arxpert in sexual assault examinations testified that
an examination cannot determine whether the sex was consensual. She opined that
the findings in this case could bensistent with consensual sex.

People v. Johnson, 2015 WL 365&it7 1-2 (Cal. App. 2015).
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Il. AEDPA Standards

As respondent points out, the key revieanstard is that supplied by AEDPA—whethef

the Supreme Court has announced a rule whiclibeapplied to this case, and if so, could
reasonable jurists could find as the Courf\ppeal found: that n@onfrontation Clause
violation took place which would even necessitate findings by the trial judge, and whether
event, the trial judge did make case specific findings.

The statutory limitations of federal courts’ pemto issue habeas corpus relief for pers
in state custody is provided by 28 U.S.C. § 2254, as amended by the Antiterrorism and Ef
Death Penalty Act of 1996 (AEDPAJ he text of § 2254(d) provides:

An application for a writ of habeasrpus on behalf of a person in custody
pursuant to the judgment of a State courtl sttd be granted withhespect to any claim
that was adjudicated on the merits iat8tcourt proceedings unless the adjudication
of the claim-

(1) resulted in a decision thats contrary to, or involved an
unreasonable application of, clearly ebtdied Federal law, as determined by the
Supreme Court of the United States; or

(2) resultedn adecisionthat was based on an unreasonable

in any

DNS

ective

determination of the facts in light of thei@ence presented in the State court proceeding.

As a preliminary matter, the Supreme Court legemntly held and reconfirmed “that
§ 2254(d) does not require a state court to giveoreaefore its decision can be deemed to h

been ‘adjudicated on the merits.” HarringtorRichter, 562 U.S. 86, 98 (2011). Rather, “wh

a federal claim has been presented to a state modithe state court has denied relief, it may

presumed that the state court adjudicated the claim on the merits isémealf any indication

of state-law procedural principlés the contrary.”_Id. at 9@jting Harris v. Reed, 489 U.S. 2585,

265 (1989) (presumption of a merits deterrtisrawhen it is unclear whether a decision
appearing to rest on federabgnds was decided on another basi¥he presumption may be
overcome when there is reason to think somer@kglanation for the state court's decision is

more likely.” Id.

ave

D
>

The Supreme Court has set forth the operati@edard for federal habeas review of state

court decisions under AEDPA as follows: oiffpurposes of § 2254Yd), ‘an unreasonable
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application of federal law is different from arcorrect application diederal law.” Harrington,

supra, at 101giting Williams v. Taylor, 529 U.S. 362, 410 (2000). “A state court’s determin;

that a claim lacks merit precludes federal halekesf so long as ‘fairminded jurists could
disagree’ on the correctness of #itate court’s decision.”_Id. at 10diting Yarborough v.
Alvarado, 541 U.S. 652, 664 (2004).

Accordingly, “a habeas court must determiigat arguments or theories supported or | .

could have supported[] the state court’s decisimg then it must &swhether it is possible
fairminded jurists could disagréleat those arguments or theawiare inconsistent with the
holding in a prior decision of thiSourt.” 1d. at 102. “Evaluatg whether a rule application wa
unreasonable requires considering thle’s specificity. The morgeneral the rule, the more
leeway courts have in reaching outcomes in ¢gsease determinations.” Id. Emphasizing t
stringency of this standard, which “stops sladrimposing a complete bar of federal court
relitigation of claims already rejected irat court proceedings[,]” the Supreme Court has
cautioned that “even a strong céserelief does not mean theag® court’s contrary conclusion

was unreasonable.” Ictiting Lockyer v. Andrade, 538 U.S. 63, 75 (2003).

The undersigned also finds that the same dederes paid to the factual determinations
state courts. Under § 2254(d)(2rfual findings of the state coudre presumed to be correct
subject only to a review of theeord which demonstrates that thetual finding(s) “resulted in :
decision that was based on an unreasonable datgiom of the facts iftight of the evidence
presented in the state court proceedingrhdkes no sense to interpret “unreasonable” in
§2254(d)(2) in a manner different from that samwed as it appears in 8 2254(d)(1) —i.e., the
factual error must be so apparent that “faimd@d jurists” examining the same record could ng
abide by the state court factuatelienination. A petitioner mushow clearly and convincingly
that the factual determination is unreasoealee Rice v. Collins, 546 U.S. 333, 338 (2006).

The habeas corpus petitioner beaeskiirden of demonstrating the objectively
unreasonable nature of the state court decision in light of controlling Supreme Court authg

Woodford v. Viscotti, 537 U.S19 (2002). Specifically, the petmer “must show that the state

court’s ruling on the claim being presented in fatleourt was so lacking in justification that

5
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there was an error walhderstood and comprehended in gxgslaw beyond any possibility for

fairminded disagreement.” Harrington, supral@2. “Clearly established” law is law that has

been “squarely addressed” by the United St&tgweme Court. Wright v. Van Patten, 552 U.5.

120, 125 (2008). Thus, extrapolations of setidgedto unique situations will not qualify as
clearly established. $ee.g., Carey v. Musladin, 549 U, 76 (2006) (established law not

permitting state sponsored practices to injeas lmto a criminal proceeding by compelling a

defendant to wear prison dbg or by an unnecessary shagiof uniformed guards does not
qualify as clearly established law when spectatmoaduct is the alleged causkbias injection).
The established Supreme Court authorityeexdd must be a pronouncement on constitutiong
principles, or other controlling federal law, @sposed to a pronouncemenistatutes or rules

binding only on federal courts. Egan. Packer, 537 U.S. 3, 9 (2002).

The state courts need not haited to federal authority, @ven have indicated awareng
of federal authority in arrivingt their decisions. Id. at 8Vhere the state courts have not
addressed the constitutional issue in disputny reasoned opinion, the federal court will
independently review the recordadjudication of thatssue. Independent rew of the record is
not de novo review of the constitutional issbut rather, the only method by which we can

determine whether a silent state court decigarbjectively unreasonable.” Himes v. Thomps

336 F.3d 848, 853 (9th Cir. 2003).
Finally, if the state courtsave not adjudicated the meritthe federal issue, no
AEDPA deference is given; thesue is reviewed de novo under gehprimciples of federal law

Stanley v. Cullen, 633 F.3d 852, 860 (9th Cir. 2012). However, when a state court decisio

petitioner’s claims rejects some claims but doaisexpressly address a federal claim, a feder
habeas court must presume, subject to rebtitl the federal clea was adjudicated on the

merits. _Johnson v. Williams, U.S._ , 133 S.Ct. 1088, 1091 (2013).

[1l. The Confrontation Clause Issue

A. Facts Regarding Confrontation or Lack Thereof

As is nearly always the case, The CourfAppeal has conciselyet completely, set out

the facts pertinent to the issues in this case:

6

)

SS

on,

none




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

A.S.’s Testimony

The direct examination of A.S. begartwgeneral questions about her and her
family, which she answered without a preil. She then admitted not wanting to
testify, and having said so to the prosecutian e-mail. After A.S. answered
general questions about tester J.S. and defendattie prosecutor asked her
about the events surrounding the sexasslault. A.S. answered some of the
guestions, but to others, she gave repilikes “I can’t do this” or, “Can | leave?”
She soon asked to take a break, andrthlecourt ordered a 15—minute recess.

During the recess, defense counsel mdeea mistrial based on a violation of
defendant’s right to due pcess. In support of the man, counsel relied on A.S.
being brought into the courtroom tltugh a back door rather than the normal
means of entry. Counsel noted that Avho was sitting next to a victim’s
advocate, cried during most of her testimg and continually stated that she did
not want to testify. Admitting that the$acts may not individually support a due
process violation, counsel asserted thairtbumulative effect deprived defendant
of his right to a fair trial. The triaourt disagreed and denied the motion.

When examination resumed, A.S. was dblanswer questions about her sister’s

car and her desire to get a job, withany problem. As questioning moved to the
events on the day of thexsml assault, she answergnime questions, but others

were answered with statements likecdn’t do this, | toldyou,” or, “I don’t
remember.” When the prosecutor aske8. whether she got in the trunk of
defendant’s car on the day of the incidestite replied, “I cahdo this. | can’t

testify. Can | leave?” The psecutor switched to asking@\.about her reluctance

to testify. She replied that it was becastie was embarrassed and not because she
was afraid of hurting her sister.

A.S. was initially able to answer theggecutor’s questions as the examination
went into the events afténe sexual assault. When the prosecutor again asked her
about the events leading up to the seasahult, A.S. increasingly answered with,

“I don’t remember” or, “l don’t want to tlk about it.” The tial court called a

break after she answered consecutive tipeswith, “Can | leave?” and, “l can’t

do this.”

During the break, defense counsel said A&l replied she did not want to talk
about it 12 to 14 times. Counsel renewegldibe process objection, which the trial
court denied.

Following the recess, the prosecutor askeldave A.S. give written answers
during the examination. The trial court agteBuring the rest of A.S.’s direct and
cross-examination, she gave her answevegriting, which were then read by the
trial court.

The defense later renewed the objection. Begecounsel asserted A.S. effectively
chose which questions she was goingriewer before she wrote the answers
down by stating she did not want tothere more than 14 times in reply to

7




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

guestions. When A.S. wrote down her ansyber back was turned to counsel and
the jury might not have been ablesee her and assess hexdibility. Counsel
additionally asserted thatdfact of writing the answgto her cross-examination
rather than facing counsel and answepngvented effective cross-examination.

The trial court found the defense hadpdeopportunity to cross-examine A.S.,
and she answered every one of the defequestions. The cowstated that A.S.

was “extremely emotional” before she was allowed to write down her answers.
A.S. “was crying when she first enteredyid was especially emotional “when she
was asked questions specifically relatethmalleged offense[s].” In deciding to
allow A.S. to give written answers, thétrcourt relied on “the age of the witness
now, the age of the witness when these offenses allegediyredctine nature of
the charges, the violent nature of tharges, the sexual nature of the charges,”
and the court’s observation of A.S.

The trial court additionally noted thatréad the answers in a “speakable” but
“emotionless” manner. A.S. did turn headk to defendant after the last break, and
turned away from counsel when she erber answers. Thaaf court found this
was part of A.S.’s demeanor thaetjury could take into account. Denying
defendant’s motion, the trial court concldday stating, “these slight deviations
from regular practice were necessaryaalitate taking of the evidence and to
facilitate the search for the truth, which this process is all about.”

People v. Johnson, at * 2-3.

B. The Court of Appeal Ruling

In treating each issue sepahatee., the turningf the back issue separately from the
writing of the answers and the reading of those answers byahgidge, the Court of Appeal
discussed the two primary Supreme Court cagleyy on situations where the confrontation
allowed at trial was less than that usuallg.h#én Coy v. lowa, 487 \&. 1012 (1988), the Court
found that placing a screen between the deferataththe complaining witnesses violated the
defendant’s confrontation rightsStressing the importance afrdrontation as the norm, the
Court found that a defendant was “guarantesetfice-to-face meetirig court with the
complaining witnesses. Id. At 1020. As the CadrAppeal stressed however, the Confrontat
Clause did not require the witsgto look at the defendant amddefense counsel; the witness
was free to look away, or at theognd, or elsewhere. Id. at 1021.

In Maryland v. Craig, 497 U.S. 836, 857 (1990¢ Court permitted a child to testify via

a one-way closed circuit television (the defendantld see the child, but not vice versa). The

ion
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general rule to be applied was:

“The requisite finding of necessity to depart from face-to-tawdrontation must
be case specific; the court must headence and determine the procedure is
necessary to protect the wa of the particular childitness. (Id. at p. 855 [111
L.Ed.2d at p. 685].) The court must fincetbhild witness would be traumatized by
the presence of defendant and that srabtional distress is more than de
minimis. (Maryland at p. 85@.11 L.Ed.2d at p. 685] (1990)].)

People v. Johnson at *4.

The Court of Appeal looked to similar examptésonfrontation isses in California case
law to assist in determining whether the trialge had erroneously applighe general rules set

forth in Coy and Craig. In People v. Sha2p,Cal. App 4th 1772 (1994), disapproved on other

grounds, People v. Martinez, 11 Cal. 4th 434, 452 (1995), a prosecutor was permitted to be so

situated that the defendant’sw of the withess was somewtlndistructed (limited to a side and

back of the withness” head®eople v. Gonzalez, 54 Calh4t234 (2012), involved a situation

where a the testifying witness, an eight yedrlmy who had presumably observed the murder of
a sibling, was permitted at prelimiyanearing to sit at an angle to the defendant in view of the
guestioning counsel; the testimony was videotapeldpermitted to be played at the trial. The
Court of Appeal herein likendts situation to simply one akin to the situation where the

victim/witness purposefully refused to look a¢ thetitioner._People ¥ohnson at *5. The Court

of Appeal then turned to thesue of having the victim/witnesg&ite her answers in lieu of
verbally responding, and then hagithe trial judge read thos@swers in a “speakable” yet
“emotionless” manner. This procedure was lg@ifciting state cases) to situations where a
witness was compelled to utilize anerpreter either becauseatlisability or the inability to
understand and speak English. TJidge was acting, more or legsst like another type of
interpreter._Id.

C. Application to This Case

Thus, for AEDPA purposes, the Supreme Cbas fashioned a general rule to be appljed
in each individual case depending on the circumstaoicst case. It is to be stressed that in

applying the general rule, the undersigned idaaking for the “best” or “most correct” answer
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to the victim/witness predicament that facedttied court. Rather the undersigned emphasizg
again, that the only issue here is whether the Court of Appshh@nce the state supreme cou
decided the issues in such a way tlkeasonable jurists could not agree with those
findings/holdings. And, as set forth in the AEDPArstards, application @f general rule to cag
specific situations requireélat greater leeway bewgin to the state courts.

In assessing the AEDPA reasonablenessyidersigned initially has difficulty with the
treating of each confroation issue separately, i.e., the back turnamgl therthe writing of
answers verbally read by the trial judge, insteakwiewing the entire range of issues as they
would have collectively impacteddltonfrontation issue. This$® because the impact of the
procedures was a collective iaqgi on the jury and the petitiarenot one with singular and
separate impact.The jury was forced to interpret the witness’s demeanor not only with an
obstructed view of the witness, thalso without hearing the witn&s voice with all its different
credibility indicia, e.g., hesitating voice, etitm laden answers, evasiveness, inability to
formulate efficient answers to questions whibbwdd have been quickly answered, and the liK

Rather, the procedure here was slow, even pondewith each question awaiting a writing of

the answer from a view obstructed witness, aed the reading of the answer by the judge with

the logical inference that the jury would bedising on the judge as thaswers were verbally
given. The minimization of the tective issue by its division wast a reasonable way to ass¢
the confrontation problem.

Moreover, it is not reasonable to conclulat the confrontation @umstances here wer
merely a “slight deviation” from the norm in most cases.

This does not end the issue, however, because an assessment must be made of th

AEDPA reasonableness even viewing the issuesatiokdy. Upon review of all the

® The undersigned agrees with the Court of Appeal that if vieivegllarly, the turning of one’s

back to the defendant and/or coelns probably not a violation @he Confrontation Clause. Se
Bailey v. Woodford, 2010 WL 4702348 (C. D. Cal. 20ttack was turned to defense counse
and defendant); Spencer v. Yates, 2011 WL 8629 E.D. Cal. 2011) (left side of face was
shielded from view of defendant). The morelgematic issue, when viewed singularly was tf
witness’ writing of answert® the questions and thenvirag those answers read by jodge
instead of an anonymous court functionary.

10
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circumstances, the undersigned cannot findbgrt of Appeal desion AEDPA unreasonable.
First, the parties have not cited, andudheéersigned is not aware of, on point Supreme
Court cases dealing with tieellectivecircumstance$. Therefore, the cofesion of the Court of
Appeal holding that no ConfrontaticClause violation took place ggven even greater leeway i
an already very deferential AEDPA setting.
Moreover, the jury had seen for sotime the verbal answers of the defendant--

emotional and evasive as they were. Theseoresgs and the manner in which they were mac

may well have stuck in the jury’s mind when jhdge was reading the answers, some of whig¢

according to defense counsel were alsailarly very evasive. If thentiretestimony had been
written and read, the outcorhere might well be different.

Also, previous statements that the victinih@ss made, when the criminal event was fi
in the victim’s mind—and not necessarily the stagata made four years afterwards by a ther
reluctant child, witness, were most probably thore important evidence before the jury.

Importantly, the trial judge did make reasble findings concenng the procedures he
utilized, and his certain obseti@ of the witness tning her back, given the circumstances.
Although problematic, the procedures were thought and the trial judge was faced with a
difficult situation.

Finally, for all of the asserted confrontatierrors, at least the witness was in court,
visible to the jury, and not ithe sterilized atmosphere of ausd and view proof room (from thg
witness’ standpoint) which woultave been the case had one-wimged circuitelevision been

utilized as a means to calm the witness.

The undersigned has reviewed petitioneited case of People v. Murphy, 107 Cal. App.

4th 1150 (2003). Of course, this case does mat thie undersigned in this AEDPA context, ng
is it binding precedent even if this state caseently analyzed the Supreme Court precedents

and the appellate court in this case was inrerevertheless, it is useful for purposes of

* The undersigned has not found lower couresagith very similafactual collective
circumstances.
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persuasive analysis. Inisitcase, a very distraugitult withess was found by the trial court to be

hyperventilating and sobbing and making noises winalde hearing her testimony very difficylt.
The prosecution told the judgedq evidence was taken) that thgness was disturbed at seeing
the defendant. The trial court determined thatitierests of justice were the main concern, and
such warranted the placing of a plexi-glasesenr a type of one-way glass which enabled the
defendant to view the wieiss, but not vice-versa.

The Murphy appellate courvdind fault with the trial judge’actions after review of the
Supreme Court precedents dissed above. The major probleroarid were associated with the

fact that this was an adult, not a child witnesg] that the trial court danot taken evidence to

ferret out the cause of the undoubted problems that the witness was having. The Murphy|case i

distinguishable from the case at bar for thoseessuHowever, like the sa here, the appellate

court did not believe that the screen was sinaptjight deviation from normal confrontation in

=

court. Like the case here, it was evident in phyrthat the entirety dhe witness testimony hac
not taken place behind the plexi-glass.
This case gives the undersigned some dalbut his conclusions, even in the AEDPA

context. Moreover, the victim withess hetaimed to be “embarrassed” by the events

—

perpetrated against her—not “traummad” by petitioner’s presencetaial. It is perhaps an ope
guestion whether embarrassment could be edweite traumatization. Nevertheless, the

undersigned has not been cited cases which findtitdt is not the casi any event it is not

AEDPA unreasonable to so find. Even the Maryland v. Craig court found traumatization and
embarrassment to be the same, at least in powifoihe opinion. “The critical inquiry in this
case, therefore, is whether the use of the proeed necessary to an important State interest|..
We have of course recognizedtla State’s interests in ‘thegpection of minor victims of sex

crimes from furthetraumaandembarrassmehs a ‘compelling’one.” _Maryland v. Craig, 497
U.S. at 852 (emphasis added). Moreovegrialogous circumstances, “barrassment” has been

a sufficient factor to modify confrontatioights. See Graham v. Addison, 304 Fed. Appx. 670

*2 (10th Cir. 2008); LaChappelle v. Man, 699 F.2d 560, 564-565 (1st Cir. 1983).

12
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As noted above, Murphy involved an adult wegs. Although the “chdl’ in this case wag
17 years old, the trial judge thought she was stillilal @ need of somessistance in testifying.
Moreover, testimony concerning embarrassmerthbyictim/witness in the case at bar was
elicited by the prosecutiote facts were not simply told to the judge by the prosecutor. An
there is no requirement that the judge actuallgsdbe questioning, nor is there a requirement
a formal evidentiary hearing. Further, thetin/witness’ conduct was evidence itself observa
to the judge. Repeating the faatevidentiary hearing of what walearly evident at trial would
serve no purpose.

At the risk of unnecessary repetition, the pdiete is not whether petitioner’'s appellatg
court was incorrect, but whether it waswsweasonablyncorrect that an AEDPA remedial
violation took place. The undersigned ultimately cannot go that far.

Even if the undersigned is giving too muchMEA deference herein to the state courts

for

ble

5 0N

the violation issue, and even if there wereomi@ntation Clause violation, the undersigned must

still assess whether the error had a substantthirurious effect on the verdict. Meraolillo v.

Yates, 663 F.3d 444, 454 (9th Cir. 2011),diad that the Brecht v. Abrahamsdranalysis must

be applied to an alleged Coaiftation Clause violation. Muabf the undersigned’s reasoning §
forth above would also apply this analysis. And, importantlyhere was not a scintilla of doul
that petitioner had sex with a ti@en year old girl—a serious crinreits own right. This is not g
case where the sex act itself was in questionthesineans by which it was carried out. In thi
regard, the jury was certainly entitled to bedid¢kie victim witness’ damning statements made
right after the events in questiang., that the victim was forcéato the trunk of the car and so
forth, as opposed to the aftéretfact emotional, pressuredantrived, but contradictory,

statements/actions of the victim/witness givedatense investigators anthers months or yea

after the criminal event. The fact that the victim/witness in this case was equivocal with the

defense investigator even abthe occurrence of a sex ger se in light of the scientific

® 507 U.S. 619 (1993).
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certainty that some type of sex act took placestrhave spoken volumes to the jury about which

version was correct.
Conclusion
AEDPA matters. The petition shall be dehieHowever, the undersigned determines that

a Certificate of Appealability is appropriate in this case.
The Clerk shall entgudgment for respondent.

DATED: March 28, 2017
/s/GregoryG. Hollows
GREGORY G. HOLLOWS
UNITED STATES MAGISTRATE JUDGE

® Petitioner does not contend that the evidence daligitérial in its entirety was insufficient for
conviction on the forcible lewd act count.
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