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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

RAYMOND CHARLES MORRIS, No. 2:16-cv-0771 JAM AC P
Petitioner,

V. FINDINGS AND RECOMMENDATIONS

J. MACDONALD,

Respondent.

l. Introduction

Petitioner is a state prisong@roceeding pro se and in foarpauperis with this habeas

c. 23

corpus action filed pursuant to 28 U.S.C. § 22%le case proceeds on the original petition filed

March 23, 2016,which challenges the validity of petitioner’s 2004 guilty plea. See ECF Nd.

Respondent moves to dismiss the petition on thargt that it was filed after expiration of the
one-year statute of limitatiorset forth in the Antiterrorism and Effective Death Penalty Act

(AEDPA), 28 U.S.C. § 2244(d). ECF No. 1Retitioner opposes the motion on the ground th

1 Unless otherwise noted, patitier’s filing dates referencéerein are based on the prison
mailbox rule, pursuant to which a douent is deemed served or filed on the date a prisoner
the document (or signs the proof of service,télpand gives it to prison officials for mailing.
See Houston v. Lack, 487 U.S. 266 (1988) (estaiblisprison mailbox rule); Campbell v. Heni
614 F.3d 1056, 1059 (9th Cir. 2010) (applying the maillub to both state and federal filings
by prisoners)._See also Rule 3(d), Federal RGeverning Section 22%2ases (“[a] paper filed
by an inmate confined in an institution is timél deposited in the institution's internal mailing
system on or before the last day for filing”).
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his actual innocence on two of the five counta/kach he pled guilty overrides the statute of
limitations. ECF No. 14. Respond&nteply addresses petitionedstual innocence claim. EC
No. 21.

For the reasons that follow, the undersgynrecommends that respondent’s motion to
dismiss be granted, and this action be dismissed.

1. Statute Of Limitations

AEDPA'’s one-year statute of limitatiopsovides in pertinent part:

A 1-year period of limitation shall apy to an application for a writ

of habeas corpus by a person in custody pursuant to the judgment of
a State court. The limitation perigtiall run from the latest of —

(A) the date on which the judgment became final by the conclusion

of direct review or the expiramn of the time for seeking such
review . . ..

28 U.S.C. § 2244(d)(1)(A).

The limitations period is statutorily tolletliring the time in which “a properly filed
application for State post-conviction or otheli@i®ral review with respect to the pertinent
judgment or claim is pending . . ..” 28 U.S82244(d)(2). A state p&bn is “properly filed,”
and thus qualifies for statutorylling, if “its delivery and acceptance are in compliance with t

applicable laws and rules governing filing#ituz v. Bennett, 531 U.S. 4, 8 (2000). “The per

between a California lower courtenial of review and the filingf an original petition in a
higher court is tolled — because it is part of alsimgund of habeas relief — so long as the filin

timely under California law.”_Banjo v. Ayer614 F.3d 964, 968 (9th Cir. 2010); see also Cal

v. Saffold, 536 U.S. 214, 216-17 (22 (within California’s stateollateral review system, a
properly filed petition is considered “pendingfider Section 2244(d)(2) during its pendency it
the reviewing court as well as during the intety@ween a lower state court’s decision and th
filing of a petition in a higher aot, provided the latter is fitkwithin a “reasonable time”).

The limitations period may be equitably toliéd petitioner establigees shows “(1) that
he has been pursuing his rightBgiintly, and (2) that some eatrrdinary circumstance stood ir

his way’ and prevented timely filing.” Holta v. Florida, 560 U.S. 631, 649 (2010) (quoting

Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005))he high threshold of extraordinary
2
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circumstances is necessary lest the exceptimadiow the rule.”_Lakey v. Hickman, 633 F.3d

782 (9th Cir. 2011) (citations and internal quotation marks omitted).

I"l. Timeliness of the Petition

A. Factual and Procedural Background

e On August 6, 2004, petitioner pled guiltytteo counts of forcible lewd acts upon a
child under the age of 14 years, and three cofrftsrcible rape, and was sentenced to a
determinate state prison term of 40 geaBee Lodged Document (Lodg. Doc?) 1.

e Petitioner did not appeal his judgmentofiviction or sentence. However, petitiong
later filed four state petitions for collateral relief.

o First State Petition: On May 8, 2015, peter filed a petition for writ of habeas
corpus in the Shasta Countygrior Court. Lodg. Doc. 2. On June 10, 2015, the petition w
denied as untimely and because none of petitionaaigisldemonstrated a miscarriage of justi
Lodg. Doc. 3.

e Second State Petition: On August 13, 201&tipeer filed a petitbn for writ of habea
corpus in the California Court @&ppeal, Third Appellate Distti. Lodg. Doc. 4. On August 27
2015, the petition was summarily denied. Lodg. Doc. 5.

e Third State Petition: On October 16, 2015jtjpmer filed a petition for writ of habea
corpus in the California Supme Court. Lodg. Doc. 6. Qlanuary 27, 2016, the petition was
summarily denied with citation to In Robbins, 18 Cal. 4th 770, 780 (1998). Lodg. Doc. 7.

e Fourth State Petition: On March 21, 20gpétitioner filed a second petition for writ of

habeas corpus in the California Supreme €oluodg Doc. 8. On May 18, 2016, the petition v
summarily denied with citatioto In re Robbins, 18 Cal. 4#v0, 780 (1998), and In re Clark, 5
Cal. 4th 750, 767-69 (1993). Lodg. Doc. 9.

¢ Instant Federal Pébn: On March 23, 2016, petitioneldd the instant federal habeg
petition pursuant to 28 U.S.C. § 2254. ECF No. 1.

2 Lodged Document No. 1 includes the follogimatters, each dated August 6, 2004 and file
the Shasta County Superior CbuAbstract of Judgmendudgment and Sentencing; and
completed Felony Change of Plea form, uthg Waiver of Rigtd, Advisement of
Consequences, and Findings and Order.
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B. Analysis

Petitioner did not pursue an appeal aftepleel guilty and was sentenced on August 6
2004. Under state law, petitioner’s judgment of conviction aneéseatbecame final sixty day
later, on October 5, 2004, upon expiration of theetfor filing a direct appeal. See Rule

8.308(a), California Rules of Court; Merm#ov. Carey, 449 F.3d 1065, 1067 (9th Cir. 2006).

Thereatfter, petitioner had one yéatile his federal petitionThis one-year limitations period,
see 28 U.S.C. § 2244(d)(1)(A), commenced running the following day, on October 6, 2004

Patterson v. Stewart, 251 F.3843, 1246 (9th Cir. 2001) (commencement of limitations peri

excludes last day of period for seeking diregtew, by application of F& R. Civ. P. 6(a)).
Thus, absent tolling, the last day on whichpater could timely filehis federal petition
was October 5, 2005. However, petitioner filedfaderal petition more than ten years later, g
March 23, 2016.
Once the federal limitations period has expiredhaty not be reinitiatey the filing of a

state habeas petition, evenhé latter was timely under state law. See Ferguson v. Palmate

321 F.3d 820, 823 (9th Cir. 2003) (“we hold thatte® 2244(d) does n@ermit the reinitiation
of the limitations period that has ended betbeestate petition waddéd”) (citation and fn.
omitted), _cert. denied, 540 U.S. 924 (2003).

Petitioner filed his first state habeas peti on May 8, 2015, more than nine years afte
expiration of AEDPA'’s situte of limitations. Neither thagietition, nor any of petitioner’'s
subsequent state petitions, revivbe federal statute of limitationg herefore, petitioner is not
entitled to statutory tolling.

Moreover, petitioner asserts no basis othan actual innocence upon which to find
equitable tolling. His actual innence claim is addressed below.

Accordingly, this court finds that the iastt federal petition was untimely because it w
filed more than after expiratiosf AEDPA’s one-year statute bmitations. Absent a sufficient
showing of actual innocence, thigiaa should be dismissed as untimely.
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V. Actual Innocence

In his opposition, petitioner expands upon one ofttaenms in his petition to assert that
is actually innocent of two cousito which he pled guilty, and that such innocence supports
equitable exception to AEDPA'’s limitations periadd thus requires consideration of the clain

on the merits under McQuiggin v. Perkins, 133 S. Ct. 1924 (2013).

A. LegalStandards

“[W]here an otherwise time-barred habeastpmer demonstrates that it is more likely
than not that no reasonable juror would heowend him guilty beyond a reasonable doubt, the

petitioner may pass through tBehlup [v. Delo, 513 U.S. 298995)] gateway and have his

constitutional claims heard on the merité€e v. Lampert, 653 F.3d at 937; accord, McQuigg

133 S.Ct. at 1928. In order to oiotaelief from the statute dimitations, a petitioner claiming

actual innocence must establish a miscaeriaijustice under the Schlup standard by

demonstrating “that it is more likely than noatmo reasonable juror would have convicted him

in the light of the new evidence.” Lee, 653 aB93&ctual innocence in the miscarriage of just

context “means factual innocence, not merellegafficiency.” Bousley v. United States, 523

U.S. 614, 623-24 (1998); Sawyer v. Whitley, 30%. 333, 339 (1992) (citing Smith v. Murray

477 U.S. 527 (1986)); Jaramillo v. Stewart, 340 F.3d 877, 882-83 (9th Cir. 2003) (accord).

To make a credible claim afctual innocence, the petitionaust produce “new reliable
evidence — whether it be exculpatory sciengtdence, trustworthgyewitness accounts, or
critical physical evidence — thatas not presented at trialSchlup, 513 U.S. at 324. The habe
court then considers all the evidence: old and, mecriminating and exculpatory, admissible a
trial or not. House v. Bell, 547 U.S. 518, 538 (2006 this complete mord, the court makes
“probabilistic determination about what reasomglgroperly instructed jors would do.” _Id.
(quoting_Schlup, 513 U.S. at 330).
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B. FactuaBackground

Petitioner was charged with 22 counts ofusd assault against two victims, Victim 1
("Joseph M.”), petitioner’s stepes, and Victim 2 (“Joan M.”), gaioner’s natural daughter and
Joseph’s older half-sistér.Eleven of the counts were also ajedl against petitioner’s wife. T
counts against petitioner exposed him to a marirpuson term of “194 years and 4 months t
life.” Lodg. Doc. 3 at 1 (June 10, 2015 obsé¢ima by the Shasta County Superior Court in
denying petitioner's May 8, 2015 habeas petition).

The investigation leading these charges, the report of which was adopted as the

stipulated factual basis for petitioner’s pfedetermined that petither and his wife sexually

abused several of their 10 or 11 children, tt@ming in age from 11 months to 21 years. The

family lived in a trailer in which the childremere often locked, and the children were home
schooled “just enough to keep the Stateaduheir lives.” ECF No. 21-3 at 5.
Joseph was 16 years old when he spoke teldarcement. He stated that petitioner

began sexually assaulting him when he was 1BorJoseph was forced to engage in sex act

with his mother, which petitioner video-taped. Batier hid the tapes in a locked safe. A year

previously, petitioner ficibly sodomized Joseph by choking him to the point of unconscious
Petitioner told Joseph and the atbhildren that he would kilknyone who talked to outsiders
about these matters, and that he would use theetin the back of Isitruck to bury them.
Petitioner and his wife were at alites armed with loaded pistols.

Joan was 23 years old when she reportedicelsforcement. Joan stated that she was

® This information is based on the following documents submitted by respondent: Consol
First Amended Information, filed January P03 (ECF No. 21-1 dt-11 (Rp. Ex. A));
Transcript of August 6, 2004 Change of Plea anteéeing Hearing (ECNo. 21-2 at 1-16 (Rp
Ex. B); and Redding Police Depaent Investigative RepoMo. 02-15704, based on March 20
2002 interviews of victims (ECF No. 21-3 at 1-7 (Rp. Ex. C)). During petitioner's change @
plea, the parties stipulatdidlat the Redding Police Dapaent Report Number 02-15704
contained the factual basis for petitionersgpl_See ECF No. 21-2 at 9 (Rp. Ex. B at 8).

* A third identified victim, Victim 3, petitioner'sister, reported to inséigators that petitioner
engaged in oral sex with her beginning wheawslas 7 or 8 years old. See ECF No. 21-3 at 4
(Rp. Ex. C at 3.) Victim 3 does nappear in the charging document.

® ECF No. 21-2 at 9 (Transcript of Augus2604 Change of Plea and Sentencing Hearing):;
also ECF No. 21-3 at 1-7 (Redding Police Diépant Investigative Report No. 02-15704).
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first sexually assaulted by her grandfather (pmtdr’'s father) when she w#& years old. After &
period of time in protective services, she wdsaged to the custody bér father. Petitioner
asked Joan to show him where his father edcher, then fondled her in those places and
performed oral sex on her. Petitioner contthteesexual assault Joancluding intercourse,
“numerous” times until she was 17 and moved to her grandmother’s. Petitioner’s sexual gssault
diminished in frequency but nonetless continued until Joan was 19.

Petitioner pled guilty to 5 of the 22 chargeginst him, specifically Counts 2, 5, 6, 18
and 21° and agreed to a stipulated sentence ofets. ECF No. 21-2 at 7, 10-3 (Rp. Ex. B).
When petitioner entered his plea, his counseédtavithout objection by petitioner, that the
birthdates of Joseph and Joan identified in tha Rinsended Information were correct. Id. at 13.

C. Petitioner'€Contentons and Supporting Evidence

Petitioner contends that heastually innocent of Countsand 6. These counts charged
petitioner with criminal conduct agnst Joseph in February and fdka 2002, in violation of Penal
Code § 288(b)(1) (forcible lewd cupon a child under the age ofyielrs). Petitioner contends
that he is actually innocent of these chargecause Joseph was Eags old in 2002, and not
under the age of 14. The “newVidence offered by petitioner, which was also submitted in
support of his March 25, 2016 petition in the Gatliia Supreme Court, is a copy of Joseph’s
birth certificate confirming thédtis date of birth wa October 1, 1985. See Lodg. Doc. 8, Pr. Bx.
C; see also Opposition hereECF No. 14 at 3.

Petitioner contends that hastual innocence on Counts 2 @inplicates a fundamenta

miscarriage of justice entitling him to pass tgh the Schlup gatewand obtain this court’s

® These counts set forth the following chaggee ECF No. 21-1 at 3-4, 8-9 (Rp. Ex. A):
Count 2: Forcible lewd acts upon a child glas M.) in violation of Cal. Pen. Code §
288(b)(1), on or about March 1, 2002.

Count 5: Forcible rape (Joseph M.) in viada of Cal. Pen. Code § 261(a)(2), on or ahout
February 20, 2002.

Count 6: Forcible lewd acts upon a child glas M.) in violation of Cal. Pen. Code §
288(b)(1), on or about February 20, 2002.

Count 18: Forcible rape (Jo&/l.) in violation of Cal. Pe. Code 8§ 261(a)(2), between t
dates of September 28, 1992 and September 27, 1994.

Count 21: Forcible rape (Jo&/l.) in violation of Cal. Pe. Code 8§ 261(a)(2), between t
dates of September 28, 1994 and September 27, 1996.
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review of his guilty plea on those counts. Schlup, 513 U.S. at 314-15.
D. Analysis
Petitioner correctly identifiea discrepancy between the faend the statutory provision
at issue in Counts 2 and 6. The discrepancyhisrant in the chargewhich allege that in
February and March 2002 petner sexually assaulted “J&BH M (DOB. 10-1-85), a child
under the age of fourteen yearsSee ECF No. 21-1 at 3, 4 (Rgx. A). As respondent notes, it

“Iis obvious from the face of the charging docum@ithout need for a bikt certificate), one bor

in 1985 would have, at minimum, attained orsdeenth birthday” in 2002. Reply, ECF No. 2

at 3. The court will assume fpurposes of analysis that thisamsistency creates a defect in
petitioner’s convictions on Coungsand 6. However, for the seaéreasons explained below,
neither petitioner’s identification of this defawtr his submission of Joseph’s birth certificate
establishes “actual innence” within the meaning of Schlup and progeny.

First, because Joseph’s birth certificate confithesbirth date that was presented to thg
trial court, it does not constitut@éw reliable evidence . . . that waot presented at trial.”
Schlup, 513 U.S. at 324 (emphasis added). Josdpltesof birth was accurately noted in the
Consolidated First Amended Information. EC#&.121-1 at 3, 4 (Rp. Ex. A). Moreover, the tri
court correctly identified Josephtate of birth when petitionergad guilty. ECF No. 21-2 at 10
(Rp. Ex. B at 9). Itis reasonable to assuna pletitioner was fully aare of his step-son’s age
and the mathematical error in Counts 2 and 6 when he pled guilty. Accordingly, plaintiff's
evidence does nothing to change the evidentiangext relevant to euation of his plea.
Without “new evidence,” g@ioner cannot satisfy thSchlup standard.

Second, the evidence of Josephge is not evidence aftual innocence. The
mischarging of Counts 2 and 6 as crimes agair$tild younger than 14 could support, at mos
claim of technical, legal inrt@nce as to those counts.sBowing of legal innocence is

insufficient, however._See Smith v. Murray, 4375. 527, 537 (1986) (“the miscarriage of

justice exception is concerned wdhtual as compared to legahocence”); Bousley, 523 U.S.

623-24 (actual innocence “means factual innocemaemere legal insufficiency.”). Petitioner

could have been charged widther crimes, including sexual agitaon a sixteen year old, on th
8
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basis of the conduct underlyingpnts 2 and 6. See Cal. Penald€ § 261.5; see also id., § 26
Petitioner has presented no evideras®] does not contend, thatdid not commit the charged
acts of sexual assaultagst Joseph in February and Ma&902. This failure of proof dooms
his claim of aatal innocence.

Third, Joseph’s age at the time of the aksas material to Counts 2 and 6 only.
Petitioner also pled guilty tGounts 5 (rape of Joseph), 18 &id(both involving the rape of
Joan). Seventeen additional counts were disihissexchange for the guilty plea. “In cases
where the Government has forgone more serahiarges in the course of plea bargaining,
petitioner’s showing octual innocence must also extendhtose charges.” Bousley, 523 U.S
at 624. This rule follows from the principtieat the actual innocence exception is meant to
prevent miscarriages of justice, in the rare case where an\eirtirecent person may have bee
incarcerated. See McQuiggin, 133 S.Ct1@81, Schlup, 513 U.S. at 324-25. Because
petitioner’'s showing does not extetadall charges, it fails to satisfy the standard for actual
innocence.

Fourth, petitioner pled guiltygnd stipulated to the infortion contained in the Redding
Police Department Investigative Report as tloeua basis for his plea. See ECF No. 21-2 at
(Rp. Ex. B at 8). The actual innocence exiepis not available to those “whose guilt is
conceded or plain.”_Schlup, 513 U.S. 3uoting Kuhlman v. Wilson, 477 U.S. 436, 452
(1986)).

Finally, the facts contained in the Investige Report provide psuasive support for
petitioner’s guilt on all 22 charges. Such extem&vidence of petitioner’s criminal conduct ar
his concessions thereto, both express and ichpetinguish any possihii that a reasonable
juror would have failed to convict petitionfor sex crimes based on the conduct underlying
Counts 2 and 6, as well as the additional chargesstgam. For this reas also, petitioner fails
to satisfy_Schlup.

Each of these reasons independently justifeggection of petitiner’s actual innocence
claim. There has been no miscarriage sfipe here, and there is accordingly no basis for

excusing the untimeliness of the petition.

nd

\°£J




© 00 ~N o o b~ w N P

N N DN DN DN DN DN NN R P R R ROk R R R R
o N o 00~ W N P O © 0N O 0NN W N B oo

V. Recommendation

For the foregoing reasons, IT IS HEREBY RECOMMENDED that:

1. Respondent’s motion to disssi ECF No. 12, be granted; and

2. This action be dismissed with prejudice.

These findings and recommendations are suedtti the United States District Judge
assigned to the case, pursuarnthi provisions of 28 U.S.C. 8 636(). Within fourteen days
after service of these findings and recommendations, any party may file written objections
the court and serve a copy ongadirties. Such a document shibbke captioned “Objections to
Magistrate Judge’s Findings and RecommendatioAsy response to thobjections shall be
filed and served within seven days after seroicthe objections. The parties are advised that
failure to file objections within the specifiedrte may waive the right tappeal the District

Court’s order._Martinez v. ¥t, 951 F.2d 1153 (9th Cir. 1991).

If petitioner files objections, he may aladdress whether a certiite of appealability

should issue and, if so, why and as to whichdassuPursuant to Rule 11 of the Federal Rules

with

Governing Section 2254 Cases, this court mgsieior deny a certificate of appealability when it

enters a final order adverse to the applicante#ificate of appealabtlf may issue only “if the
applicant has made a substantial showing ofldreal of a constitutional right.” 28 U.S.C. §
2253(c)(2).
DATED: December 12, 2016 , -~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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