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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBERT ZOLENSKY I, No. 2:16-cv-00788-KIJM-KJN
12 Plaintiff,
13 V. ORDER
14 | AMERICAN MEDFLIGHT, INC.; and
15 DOES 1 THROUGH 10, inclusive,
Defendant.
16
17
18 Plaintiff Robert Zolensky Il alleges this lawsuit that defendant American
19 | Medflight, Inc. wrongfully terminated him when stead of working his assigned shifts, Zolengky
20 | reported for duty as a Voluntekirefighter and Paramedic. American Medflight alleges
21 | Zolensky has failed to state a claim upon which relief can be granted, and moves to dismiss.
22 | Def.’s Mot. to Dismiss (“Def.’s Mot.”), ECF No. ¥.Zolensky opposes, PI.’s Opp’n to Mot.
23 ! In its motion to dismiss American Medfligfatiled to file a certification indicating the
24 meet and confer efforts had been exhaustedaqsred by this court’s standing order, ECF. Nq.
3-1. The court ordered counsel for American Mgtf to show cause as to why he shouldn’t be
o5 | sanctioned for this failure. ECF No. 11. Amsan Medflight's counsel responded, explaining
that the parties had in fact met and conferredriadvertently failed to iclude a certification of
26 | these efforts. ECF No. 12. Zolensky'’s courigetl a response, ECF No. 13, but “does not have
a position on whether [American Medflight’s] coehshould be sanctioned .. ..” The court
27 | finds that American Medflight has adequatshown good cause for itsadvertent failure to
28 provide a certification of the p@es’ meet and confer efforesxd no sanction shall be imposed.
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(“PlL’s Opp’n”), ECF No. 10, and American M#ight has replied to Zolensky’s opposition,
Def.’s Reply Br. (“Def.’s Reply”), ECF NdL3. The court held a hearing on July 29, 2016, at
which Damion D. Robinson appeared for Zolensky and Anthony Lucas Hall appeared for
American Medflight. ECF No. 18. As egphed below, the court GRANTS American
Medflight's motion to dismiss, with leave to amend.

l. BACKGROUND

A. Factual Allegations

American Medflight employed Zolensky as a flight paramedic in Susanville,
California from July 2013 through August 13, 20Motice of Removal—Ex. A: Pl.’s Compl.
(“Compl.”) 11 6, 13, ECF No. 1-1. In his job, Zolensky worked as a paramedic on Americz
Medflight’s aircraft in order tgrovide air ambulance services to individuals located in areas
remote from hospitals arather medical facilitiesld. § 6. Prior to accepting American
Medflight’s offer of employment, Zolensky infoed American Medflight’s Chief Flight Nurse
that he was a Volunteer Firefigiitand Paramedic, and that he may need to take leave on s}
notice in order to respond to emergencies.|| 7. The Chief Flight Nurse informed him “that
this would not be a problem . . . [and Zolenskgrefore accepted [American Medflight's] offe
of employment.Id.

On August 7, 2014, the fire department for which Zolensky volunteered infor
Zolensky that he was being deployed to fight a flce.q 8. Before commencing his deployme
Zolensky contacted the Manager@all, Scott Rule, who informed him that he could not take
leave for his deployment unless he fowoderage for his upcoming shiftid. § 9. Zolensky
was ultimately unable to find coverage for his shesid. § 10-11, but he left work and
reported for duty as a Volunteeré&fighter and Paramedic anyway, I 11.

On August 13, 2014, American Medflight temated plaintiff's employment “on
grounds of job abandonmentld. 1 13—-14. “Prior to his termation for job abandonment,
[Zolensky] had received onlyositive feedback on his work performance from [American
Medflight] and was an outstanding employde.”y 15.
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B. Procedural Historand Claims Raised

On March 8, 2016, Zolensky filed this sagainst American M#flight in Shasta

County Superior Court. Notice of Removal,[ENo. 1. On April 18, 2016, American Medflig

removed the case to this cobdased on diversity jurisdictiord., and thereafter filed the pending

motion.

In his complaint, Zolensky alleges thmerican Medflight wrongfully terminate
him in violation of California Labor Codestion 230.3 and public policand intentionally
inflicted emotional distress (IIED)See generallompl. Zolensky seeks (1) general damage
(2) special and compensatory damages, incluldutgnot limited to, loss of wages, salary,
benefits, back pay, front pay, future lostame and benefits, amdher economic losses;
(3) punitive or exemplary damages on each otlasns, and that such damages be trebled ur
California Civil Code section 3345; (4) civil penalties undelif@aia’s Private Attorney

General Act of 2004 (PAGA); (5) costs; (6) reasiole attorney’s feesnder California Labor

Code section 2699(g); (7) prejudgnarterest and post judgment interest as available by law;

and (8) such other and further reliefths court may deem just and propéd. at 9.

In its motion to dismiss, American Mdigiht argues (1) Zolensky’s allegations g
not support a violation of Catifnia Labor Code section 23(h&cause American Medflight
gualifies for a statutory exemption as a pdaviof emergency sdopes; (2) Zolensky’s
allegations fail to allege wrongful terminationviolation of public policy because no public
policy prohibited his termination; and (3) Zolensky’s IIED claim fails because he does not :
the extreme and outrageous conduct necessary to support such a claim, and the claim is
preempted by California’s Workers’ Compensation A8ee generallfpef.’s Mot. Zolensky
opposes the motion, arguing (1) the statutory gatEm for emergency service providers does
apply; (2) he has stated a valid claim for teraion in violation of public policy; and (3) the
allegations in the complaint are sufficient tatetan IIED claim, and the Workers’ Compensat
Act’s exclusivity provisions daot prevent his recoverySee generallf?l.’'s Opp’n. In the reply
American Medflight reiterates its original arguments while addressing Zolensky’s oppositig

See generallppef.’s Reply.
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Il. LEGAL STANDARD

Under Rule 12(b)(6), a party may movediemiss a complaint for “failure to state

a claim upon which relief can be granted.” FedCR. P. 12(b)(6). A court may dismiss “bast
on the lack of a cognizable ldgheory or the absence offfaient facts alleged under a
cognizable legal theory.Balistreri v. Pacifica Police Dep/t901 F.2d 696, 699 (9th Cir. 1990)
(citing Robertson v. Dean Witter Reynolds, ]9 F.2d 530, 533-34 (9th Cir. 1984)).

Although a complaint need contain only ‘fzost and plain statement of the clain
showing that the pleader is entitled to relief,dFR. Civ. P. 8(a)(2), in order to survive a motic
to dismiss this short and plastatement “must contain sufficiefaictual matter . . . to ‘state a
claim to relief that is plausible on its face Ashcroft v. Igbal556 U.S. 662, 678 (2009) (quotir
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). A complaint must include something
more than “an unadorned, the-defendant-unlawfully-harmed-me accusation” or “labels an
conclusions’ or ‘a formulaic recitation of the elements of a cause of actith.(juoting
Twombly 550 U.S. at 555). Determining whether a complaint will survive a motion to dism
for failure to state a claim is a “context-spectsk that requires theviewing court to draw on
its judicial experience and common sensiel’at 679. Ultimately, theaquiry focuses on the
interplay between the factual allegations of theaplaint and the dispositive issues of law in th
action. See Hishon v. King & Spalding67 U.S. 69, 73 (1984).

In making this context-specific evaluatidhis court must cortgie the complaint
in the light most favorable to the plaiifitand accept as true its factual allegatioBsickson v.
Pardus 551 U.S. 89, 93-94 (2007). This rule doesapply to “a legal conclusion couched as
factual allegation,”Papasan v. Allain478 U.S. 265, 286 (1986), nor to “allegations that

contradict matters properly subject to judicial oetior to material attached to or incorporated

reference into the complainSprewell v. Golen State Warriors266 F.3d 979, 988-89 (9th Cin.

2001). A court’s consideration dbcuments attached to a comptainincorporated by referen
or matters of judicial notice will not convert a motion to dismiss into a motion for summary
judgment. United States v. Ritchi842 F.3d 903, 907-08 (9th Cir. 200Bgrks Sch. of Bus. v.

Symington51 F.3d 1480, 1484 (9th Cir. 1996); Van Buskirk v. Cable News Network, Jnc.
4
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284 F.3d 977, 980 (9th Cir. 2002) (noting thagethough the court may look beyond pleadin
in analyzing a motion to dismiss, generally toeirt is limited to the face of the complaint).

1. DEFENDANT’S REQUEST FOR JUDICIAL NOTICE

American Medflight requests the courkégudicial notice of the following four

exhibits:
Exhibit 1 — public record search results from
http://www.centralregistry.ca.gov/Verification/ for last name
“Rule”;
Exhibit 2 - public record search results from
http://www.centralregistry.ca.gov/Verification/ for last name
“Zolensky™;
Exhibit 3 — termination letter from Scott Rule to Zolensky dated
August 13, 2014; and
Exhibit 4 — the declaration of Jaei Beck authenticating Exhibit 3.
Def.’s Mot. 3.

On amotionto dismiss as noted above, the court ntake judicial notice of facts
outside the complaint without convertingetimotion into one for summary judgmei8ee, e.g.
W. Radio Servs. Co. v. Qwest Cog¥8 F.3d 970, 976 (9th Cir. 2012). “The court may
judicially notice a fact that isot subject to reasoni@bdispute because it . . . can be accurately
and readily determined from sources whaseuracy cannot reasonably be questioned.”
Fed. R. Evid. 201(b). Aequesffor judicial noticemust be granted “if a party requests it and t
court is supplied with the necessary informatioR€d. R. Evid. 201(c)(2). As this language
implies, the party whoequestgudicial noticebears the burden to show the matter in questior
meets the description of Federal Rule of Evidence 2gwwman v. San Joaquin Delta Cmty.
Coll. Dist,, 272 F.R.D. 505, 516 (E.D. Cal. 2011).

A. Exhibits 1 and 2

American Medflight argues the court makegudicial notice of Exhibits 1 and 2
because their contents are mattef public record. Def.’s Mot. 3. Zolensky counters that

“Medflight does not submit any informatione-g, an affidavit, declaration, certification —
5
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showing that the website is an official pubizord.” Pl.’s Evidentiary Objections 1-2, ECF
No. 10-1. Zolensky also raises evidentiary obggtibased on lack of authentication, lack of
foundation, and relevanc&eed.

At this stage of the proceedings, the ¢owwed not address Bmsky’s evidentiary
objections. See Lodi Mem’l Hosp. Ass’n, Inc. v. Am. Pac. Cdve. 2:14-CV-01865 JAM DAD
2014 WL 5473540, at *2 (E.D. Cal. Oct. 20, 2014) (tAis early stage ithe proceedings, thess
objections are premature, and are bedséaed for argument within the briefs.Burch v. Regents
of Univ. of Cal, 433 F. Supp. 2d 1110, 1119 (E.D. Cal. 20@&Xxlining to address evidentiary
objections raised in response to a motion soiks). Federal Rule of Evidence 201 allows
federal courts to take judicial notice of “{fijlic records and government documents availablg
from reliable sources on the Internet,” sashwebsites operated by governmental agen8es.
Hansen Beverage Co. v. Innovation Ventures,,IN& 08—CV-1166-IEG, 2009 WL 6597891
at *1 (S.D. Cal. Dec. 23, 2009) (citation omittesBe alsdaniels—Hall v. Nat’l Educ. Ass;n
629 F.3d 992, 999 (9th Cir. 2010) (taking judicialic@tf information on the websites of two
school districts because they were government entiBesglyzed Veterans of Am. v.
McPhersonNo. 06—-4670, 2008 WL 4183981, at *5 (N.D. Cadpt. 9, 2008) (“[ijnformation on
government agency websites . . . [has] often Iessted as proper[hdubject|] to judicial
notice.”). However, relevance asthreshold requireemt of taking notice, and Exhibits 1 and 2
are not relevant to the court’'sasion below. Therefore, Amean Medflight's request is denie
as to Exhibit 1 and 2SeeU.S. ex rel. Modglin v. DJO Global Inel8 F. Supp. 3d 1362, 1382
(C.D. Cal. 2014) (declining to take judicial natiof certain documentsecause they were not
relevant to deciding motion before the couPdc. Gas & Elec. Co. v. LyncB16 F. Supp. 2d
1016, 1026 (N.D. Cal. 2002) (declng to take judicial noticef irrelevant settlement
documents).

B. Exhibits 3 and 4

American Medflight also argues the court may take judicial notice of Exhibits

and 4 because “Zolensky refers to and relietherletter of terminatiom his [clomplaint.”

Def.’s Mot. 3. The court “may consider evidenon which the complaint ‘necessarily relies’ iff

6
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(1) the complaint refers to tldocument; (2) the documeistcentral to the plaintiff's claim; and
(3) no party questions the aattticity of the copy attached the 12(b)(6) motion."Marder v.
Lopez 450 F.3d 445, 448 (9th Cir. 2006). Zolenskydamference the letter of termination he
received in paragraph fourteen of his compla@ampl.  14. Further, Zolensky’s case arises
out of his wrongful termination; thus, the termioatietter he received i€éntral” to his claim.
Lastly, Zolensky does not dispttee authenticity of khibit 3 but insteadbdges a number of
other evidentiary objéions to Beck’s declaration, which the court need not and does not de
The court takes judicial mige of Exhibits 3 and 4.
V. DISCUSSION

A. California Labor Code Section 230.3

California Labor Codeextion 230.3(a) provides:

(a) An employer shall not discharge or in any manner discriminate
against an employee for taking time off to perform emergency duty
as a volunteer firefighter, a reserve peace officer, or emergency
rescue personnel.

(b) An employee who is discharged . .. because the employee has
taken time off to perform emergency duty as a volunteer
firefighter . . . shall be entitleth reinstatement and reimbursement
for lost wages and work benefits caused by the acts of the
employer. . ..

(c) (1) Subdivisions (a) and (b) tfis section shalhot apply to any
public safety agency or provider of emergency medical services if,
as determined by the employer, the employee’s absence would
hinder the availability of publicsafety or emergency medical
services.

Cal. Lab. Code § 230.3.

American Medflight argues that underbslivision (c), it is exempt from the
requirements subdivisions (a) and (b) becauiseaitprovider of emegency services, and it
determined Zolensky’s absenceuwahinder the availability ofmergency medical services.
Def.’s Mot. 7-8; Ex. 3: Termination LettdfCF No. 7-1. Addressing this argument, Zolensk
characterizes subdivision (c) as an affirmatieéense, and argues “[a] motion to dismiss base
on an affirmative defense is improper unlgssdefense is obviously and conclusively

7
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established from the face of the Complairel’’s Opp’n 4. Zolensky also argues American
Medflight is not exempt under subdivision (c) becatgenot a “provider of emergency medical
services,’id. at 7-8; and there is “a host of reasoy \|5cott] Rule could have demanded that
Zolensky find coverage that have nothingltowith hindering the ailability of medical
services|,]” including the possibilities that “it wanconvenient for [Scott] Rule to try to find
coverage himself, that he did not want tbifi on Zolensky’s shifts, hire a temporary
replacement, or pay overtime . . . [or]did not want Zolensky to take a leavel” at 6.
Subdivision (c) is an element of any aleihat an employer violated California

Labor Code section 230.3, not an affirmative defeigmUSS-POSCO Indus. v. Contra Costa

=0

Cty. Bldg. & Const. Trades Council, AFL-CIB1 F.3d 800, 805 n.3 (9th Cir. 1994) (finding that
a statutory exemption is “not affirmative defense,” but rather “an element of any claim thal
[defendants] violated the [ ] law[ |"kee also Wagner v. Edisonlearning, |id¢o. 09-831, 2009
WL 1055728, at *3 (S.D.N.Y. Apr. 17, 2009) (gtang defendant’s motion to dismiss when
plaintiff failed to plead she wa®t subject to an exemptionsitgibed in a subdivision of the
statute she claimed entitled her to reli€figo v. Cty. of CogkNo. 04-3559, 2004 WL 3670968
at *2—-3 (N.D. lll. Dec. 14, 2004) (granting defendamhotion to dismiss after finding a statutory
exemption applied providing defendant absolotenunity from liability). Zolenksy thus bears
the burden of pleading sufficient facts allowing tourt to draw a reasonable inference that
American Medflight is not exemptdm liability under subdivision (c)See Iqbal556 U.S. at
678 (to survive motion to dismiss, plaintiff mustépd| ] factual content #t allows the court to
draw the reasonable inference that the defenddiatble for the misconduct alleged.” (citing
Twombly 550 U.S. at 556)).

The question of whether a provider ofgraedic services is a “public safety
agency” or “provider of emergency medical seed” under subdivision (c) & question of law.
SeeCalifornia Rural Legal Assistance, Inc. v. Legal Servs. C&P7 F.2d 465, 467 (9th Cir.
1991) (generalized statutory definitions ragsestions of law for courts to decid&);C, Inc. v.
Trayner, 426 F.3d 172, 174 (2d Cir. 2005) (“the interptietaof a state statute and the definition

of its terms presents a question of lawAoven-Lewis v. Calder249 F.3d 259, 268 (4th Cir.
8
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2001) (“[Plaintiff] is incorrect in stating that wredr [plaintiff] is disabled under the statute is ‘a
material fact in dispute’. . . . Whether [plaif} meets the definition of the statute . . . is a
guestion of law for a court, not a cptien of fact for a jury.”).

In California, “public safety agency” isgeneric term used to apply to employefs
of peace officers, firefightersnd emergency medical personn8eeCalatayud v. State of
California, 18 Cal. 4th 1057, 1059 n.1 (1998). Under bisad definition, American Medflight,
which hired Zolensky as a flight paramedigtovide air ambulance services to individuals
located in areas remote from hospitals, Cofifd, is a public safety agency. American
Medflight also qualifies as a praler of “emergency medical servigedefined as “the services
utilized in responding to a medical emergghcCal. Health & Safety Code § 1797.&&e Valley
Med. Transp., Inc. v. Apple Valley Fire Prot. Didt7 Cal. 4th 747, 760 (1998) (ambulance
services a type of enggncy medical servicedyjem’l Hosps. Assn. v. Rand8B Cal. App. 4th
1300, 1308 (Cal. Ct. App. 1995) (emergency mediealices includeambulance services).

As to whether Zolensky has pled AmamcMedflight did not make the required
determination that Zolensky’s absence woultter the availability of public safety or
emergency medical services, Zolensky contendsoth@ugust 7 his supervisor, Scott Rule, told
him he could not take leave for his deploytnas a volunteer firgjhter “unless he found
coverage for his upcoming shifts.” CompBR.{Zolensky was unable s@cure the requisite
coverage for his shiftgl. 9 10, but he left work anywaid. 1 11. Then, on August 13, American
Medflight terminated Zolensky for “job abandonmenid: { 13. The termination letter, dated
August 13, specifically states that Zolensigls abandonment “caused a potential health ang
safety risk to all areas in which [American Medhit] [provides] service[s].” Ex. 3: Terminatign
Letter.

To survive a motion to dismist)e Ninth Circuit has stated:

When faced with two possible egplations, only one of which can

be true and only one of which rédisuin liability, plaintiffs cannot

offer allegations that are merelgonsistent with their favored
explanation but are also consistevith the alternative explanation.
Something more is needed, such as facts tending to exclude the

9
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possibility that the alternative expiation is true, in order to render

plaintiffs’ allegations plausible.
Eclectic Properties E., LL&. Marcus & Millichap Ca.751 F.3d 990, 996-97 (9th Cir. 2014)
(quotation omitted).

Even when viewed in the light most/faable to Zolensky, Zolensky has not ple
“the kind of factual allegationthat ‘nudge [his] claims acros$ise line from conceivable to
plausible.” See Eclectic Properties &51 F.3d at 997 (quotinpvombly 550 U.S. at 570).
From the facts pled and Zolenskytermination letter, it is plausible that Scott Rule required
Zolensky to find coverage for his shifts becabséhad determined that Zolensky’s absence
would hinder American Medflight'ability to provide emergency medical services. Zolensky
offers a “host of [other] reasons” for American dflgght’s termination of him, but at best these
other reasons are “merely consistent with [Areami Medflight]'s liability,[stopping] short of the
line between possibility and plaudity of entitlement to relief.”Igbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 557 (internal quotation marks ordjite Zolensky does not plead facts t
“tend[ ] to exclude the possibility gAmerican Medflight’'s] explanation.’SeeEclectic
Properties E. 751 F.3d at 996 (quotation omitted). Fastance, even if American Medflight
allowed flight nurses andlpts to fly on calls without a paramedic in the pasgCompl. § 12,
this does not give rise to the single infexethat American Medfljht was not hindered in
providing emergency medical seregby the lack of a paramedic on the days in question. Tk
same can be said of Zolensky’s allegation that Scott Rule had filled in during paramedic’s
absences in the paskee idJ 10. Regarding Zolensky’s contem that American Medflight dic
not, in actuality, suffea loss of servicesee id.y 12, nothing in subdivision (c) requires the
provider of emergency services to suffer an ddtass of services. Subdsion (c) requires only
that the employer determine that the employ&sisence would hinder thavailability of . . .
emergency medical servicesSeeCal. Lab. Code § 230.3(c).

Zolensky has not pled sufficient facts tww he is entitled toelief under section

230.3 of the California Labor Code. To the extenishable to amend hisomplaint to cure this
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deficiency, while complying with Federal Rubé Civil Procedure 11, he will be given the
opportunity.

B. TamenyClaim—Wrongful Termination ifvViolation of Public Policy

American Medflight argues “Zolensky maot show that a filic policy supported
by either constitutional or statutory provisiswstantially motivated his termination,” as
required to state a claim for wronditermination in violation opublic policy, and therefore, “hi
claim fails as a matter of law.” Def.’s Mot. Hb. Specifically, AmericaMedflight contends it
“Iis expressly exempt from Labor Code [senli230.3 because it is a provider of emergency
medical services who determined Zolensky’'s absevould hinder its ability to provide [these]
services|,] and thus section 230.3 cannot prothéegoublic policy basis for Zolensky’s wrongfu
termination claim.”Id. at 11.

Zolensky counters that “Medflight’'s argemt is misplaced” because “Medflight

has not established that it iseempt from [s]ection 230.3.” PL.®pp’n 13. Zolensky also argue

Section 230.3 does not automatically exempt employers from its
scope. Rather than balancing [itpolicies to exclude certain
employers, the Legislature requires the employer to make a
determination of whether allowing leave would hinder the
availability of emergency services. The same overarching policy is
implicated —i.e., the need for readily available services during an
emergency — but [s]ection 230.3(c) leaves it to the employer to
determine how to best fulfill th policy, either by requiring an
employee to stay at work to pide those services, or giving him
leave to provide them as a volunteer. To the extent that an
employer makes this determinationbad faith it would still violate

the public policy underlying [sftion 230.3, even if it could
somehow establish a techniesdlemption from [s]ection 230.3.

Id. at 13-14.

In California, “an employer’s traditiondroad authority to dicharge an at-will
employee ‘may be limited by congictions of public policy.””Diego v. Pilgrim United Church
of Christ 231 Cal. App. 4th 913, 920 (Cal. Ct. App. 20(g)otingTameny v. Atl. Richfield Co.
27 Cal.3d 167, 172 (1980)). A claim of wrongful termination, often dub@edreenyclaim,

requires a plaintiff show “(13he was employed by [thefdadant], (2) [the defendant]

11
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discharged her, (3) a violatiai public policy substantially motated the discharge, and (4) th
discharge caused harm to held.

In his complaintZolensky specifically alleges “[American Medflight] was
motivated to terminate [Zolenskgh grounds that violated pubjiolicy . . . .” Compl. { 26.
Section 230.3's legislative history “expresasestrong public policy favoring the immediate
availability of all volunteer fireghters when emergencies &is 78 Ops. Cal. Atty. Gen. 116
(Cal. A.G.), 1995 WL 274918; CalifornialBAnalysis, A.B. 2536 Sen., 6/11/2014 (“Many
organizations within California rely upon thelmg participation ofqualified persons in the
event of a disaster. . . . [P]ersons who might otlsrsign up to be part a@h organized disaste
response team, . . . may be reluttardo so because they fear jobs or other reitoution should
they need to take time off foraining and/or event deployment.tf,. Jennings v. Marralle8 Cal.
4th 121, 135-36 (1994) (finding “[i]t would be unreasonable to expect employers who are
expressly exempted” from a statute “to nonethaleakze that they must comply with the law
from which they are exempted ungbain of possible tort liability”).

As stated in the previowsection, however, Zolensky has not pled sufficient fag
to support his contention that American Medflighhot exempt from liability as an emergency
services provider under subdivision (c) oftgmt 230.3. Therefore, Zolensky similarly has nof
pled sufficient facts to supporflamenyclaim at this stage. He may amend, if he can.

C. IIED

American Medflight challenges ZolenskyIED claim on two grounds. It first
argues that “Zolensky has failedatbege conduct that is suffemtly extreme or outrageous to
support an IIED claim as a matter of lawDef.’s Mot. 13. Secondly, American Medflight
argues the California Workers’ Compensathat provides the exclusive remedy for an
employee injured within the scope of his employmédt.at 14, 16.

1. Workers’ Compensation Act's Exclusivity Provision

The Workers’ Compensation Act providise exclusive remedy for injury or
death of an employee against any other employéige employer acting ihin the scope of his

or her employment.” Cal. Lab. Code § 3601(¢A]n employee’s emotional distress injuries g
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subsumed under the exclusive remedy provisodwgorkers’ compensation,” so long as the
employer’s conduct does not give rise teeaemption because it6éatravenes fundamental
public policy” or “exceeds the risks inhatan the employmat relationship.” Livitsanos v.
Super. Ct.2 Cal. 4th 744, 754 (1992). Emotional kst injuries arising from “workplace
discipline, including terminatin, fall within this rule.” Yau v. Santa Margarita Ford, Inc.
229 Cal. App. 4th 144, 161 (2014) (citi@gle v. Fair Oaks Fire Prot. Dist43 Cal. 3d 148, 160
(1987)).

As to the first exception for employeonduct contravening a fundamental publ
policy, the California Supreme Court hegoressly limited its application amenyclaims.
Miklosy v. Regents of Univ. of Californid Cal. 4th 876, 898 (2008).0Qrts have relied on thi
precedent to hold that IIED claims are barbgdhe Workers’ Compensation Act’s exclusivity

provisions. See Langevin v. Fed. Exp. Cqordo. CV 14-08105, 2015 WL 1006367, at *10 (C.

Cal. Mar. 6, 2015) (citing cases followinjklosy). Accordingly, plaintiff's IIED claim does not

fall under the exemption to California’s WorkefSbmpensation exclusivity provision on publi
policy grounds.
As to the second exception, available whenrisks inherent in the employment

relationship are exceeded,3moemaker v. Myetke California Supreme Court reasoned:

To the extent plaintiff purports tallege any distinct cause of
action, not dependent upon the viaat of an express statute or
violation of fundamental public fioy, but rather directed at the
intentional, malicious aspects afefendants’ conduct (‘to cause
[plaintiff] as much grief as possible’then plaintiff has alleged no
more than . . . [a claim] that the employer’s conduct caused him to
suffer personal injury resulting in péical disability. . . . The kinds

of conduct at issue (e.qg., disciplineariticism) are a normal part of
the employment relationship. Even if such conduct may be
characterized as intentional, umfar outrageous, it is nevertheless
covered by the workers’ compsation exclusivity provisions.

52 Cal. 3d 1, 25 (1990). Subsequently, “Miklosy, the California Supreme Court held that
workers’ compensation is the euslve remedy for any physical emotional injuries that occur
in the normal course of an employer-employee relationst@aitwright v. Regents of Univ. of
Cal., No. 05-02439, 2009 WL 2190072, at *9 (E.D1.Caly 22, 2009) (internal citation
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omitted). InMiklosy, the California Supreme Court reaffirmed that whistleblower retaliation
remains a risk inherent in the emplogmt relationship. The Court looked$toemakerand
reaffirmed that a whistleblower retaliation claimymwet be asserted as an IIED claim due to t
Workers’ Compensation Ad’exclusivity provisionsMiklosy, 44 Cal. 4th at 902-03. Some
courts afteMiklosy have found that IIED claims basepon alleged discrimination do fall
outside the normal course of an employer-aygé relationship and thase not barred by the
Act’s exclusivity provisions.SeeNegherbon v. Wells Fargo Bankase No. 15-02368, 2015 W
6163570, at *10 (N.D. Cal. October 2015) (exclusivity provisiondo not clearly bar an IIED
claim based on illegal discrimination and harassmé&hb)yson v. Jea Senior Livinijlo. 14-
02559, 2015 WL 2455695, at *5 (E.D. Cal. May 22, 2Q1&Eernal citatioromitted) (reasoning

that while “misconduct such as demotions, criticsnd retaliation is a part of and within the

he

L

risks inherent in the employment relationship,” “[d]iscrimination based on race, religion, age, or

gender is not a normal risk inherent in emplogimeand therefore workers’ compensation is Nn(
the exclusive remedy” undefiklosy); but cf.Webb v. Cty. of Trinity734 F. Supp. 2d 1018, 10
(E.D. Cal. 2010) (reasoning that the holdingviklosy acts as a generaltagainst a “plaintiff's
claim for intentional inflicton of emotional distress”).

In this case, although Zolensky allegesttAmerican Medflight’s actions “fall
outside the normal course and scope eftirgained for employment relationshipgeCompl.
1 43, he offers no facts to show American Migtit discriminated against him in a way that
would exclude his IIED claim from the WorlegiCompensation Act’s exclusivity provisions,
such as discrimination based on race, religior, aggender. Because Zolensky’s emotional
distress claim neither “contravenfindamental public policy” nor “exceeds the risks inheren
the employment relationshipsée Livitsangs2 Cal. 4th at 754, it is bsumed by the California’
Worker's Compensation Act.

V. CONCLUSION

“Leave to amend should be granted unlesddistrict court ‘determines that the
pleading could not possiblye cured by the allegation of other factsKhappenberger v. City of

Phoenix 566 F.3d 936, 942 (9th Cir. 2009) (quotingpez v. Smiti203 F.3d 1122, 1127 (9th
14
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Cir. 2000));see alsd-ed. R. Civ. Proc. 15. Because amendment has not been shown to be

futile,

plaintiff’'s complaint is DISMISSB, with leave to amend taking account of the analysis provided

above.

This order resolves ECF Nos. 7, 10, and 13.

IT 1S SO ORDERED.
DATED: March 24, 2017.

UNIT TATES DISTRICT JUDGE
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