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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

DAWAYNE JERROLD LAWRENCE, No. 2:16-cv-0792 GEB AC P
Petitioner,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

LIZZARAGA,

Respondent.

Petitioner, a state prisoneropeeding through counsel andiamma pauperis, has filed a
petition for a writ of habeas qaus pursuant to 28 U.S.C. 834. ECF No. 1. Pending before 1
court is respondent’s motion to dismiss on the grounds that petitioner is outside the one-ys
statute of limitations. ECF No. 8. Petitioner has responded to the motion (ECF No. 15) ar
respondent has replied (ECF No).18&lso pending before theart are petitioner’s requests fo
an evidentiary hearing and for appointment of counsel. ECF Nos. 15, 20.

l. Factual and Procedural Background

The petition indicates that petitioner pleadgwdcontest to attempted murder, voluntary
manslaughter, second degree burglary, second daxpeery, vehicle theft, arson, assault with
deadly weapon, and carjackin§ee ECF No. 1 at 1; Lodged @dNo. 1. Several sentencing
gang enhancement allegations were found tmu® Lodged Doc. No. 1. October 18, 2013,

petitioner was sentenced to a determinate staterpteésm of sixty-nine gars. Lodged Doc. No
1
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1. On April 17, 2014, an amended abstdgtidgment was entered nunc pro tao@ctober 18,
2013 to change the amountrestitution. Lodged Doc. 2.

A. DirectReview

Petitioner did not file a direct appeal.

B. State Collateral Review

Petitioner filed three pro sepplications for collateral lief in the state courts.

On June 22, 2015, petitioner filed his firstipen for writ of habeas corpus in the
Sacramento County Superior Court. Lodged [3ocThe court denietthe petition on August 31
2015. Lodged Doc. 4.

On October 8, 2015petitioner filed his second habgaetition in the California Court of
Appeal, Third Appellate District. Lodged Dds. The court denied the petition on November
2015. Lodged Doc. 6.

Plaintiff filed his third habeas petition the California Suprem€ourt on December 16,
2015% Lodged Doc. 7. The petition was denied on March 16, 2016. Lodged Doc. 8.

C. TheFederalAction

On April 13, 2016’ petitioner filed a federal bheas petition. ECF No. 1.

! In instances where petitioner was proceedingsgr, he is afforded the benefit of the prison
mailbox rule. _See Houston v. Lack, 487 U.S. 266, 276 (1988); see also Campbell v.
Henry, 614 F.3d 1056, 1059 (9th Cir. 2010) (applhtimg mailbox rule to both state and federg
filings by incarcerated inmatesfbsent evidence to the contrary, where no certificate of ser
is present, the court will assume the documents were submitted on the date they were sig
petitioner. _See Jenkins v. Johnson, 330 F.3d 11 n.2 (9th Cir. 2003) (date petition is
signed may be considered earliest possibleataiamate could submit his petition to prison
authorities for filing undr the mailbox rule).

> The second state petition shows a signatate of June 22, 2015, and a file-stamp date of
October 8, 2015. Lodged Doc. 5. It appearspkeétioner did not updatine signature date of
his second state petition since it bears the sagnatsire date as his first state petition but was

file-stamped over threeonths later. This court finds thaétitioner’'s second state petition was

filed on October 8, 2015, ¢ffile-stamped date.

3 Although the affidavit of the fsoner petition preparer attachiedthe third pétion was dated
June 22, 2015 (the same date as the first petjtiba)signature date of the third petition is
December 16, 2015. Lodged Doc. 7.

* Petitioner signed the petition on April 13, 2046d it was docketed on April 18, 2016. ECH
No. 1.
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[l Motion to Dismiss

Respondent moves to dismiss the instatitipe as untimely. ECF No. 8. Respondent
argues that petitioner’s judgment becamel fimaDecember 17, 2013, when the sixty-day per
to seek direct review of his October 18, 20d@gment ended, and, absent tolling, the last day
file his federal habeas petition was Decenibg 2014._Id. at 3. Respondent asserts that
petitioner is not eligible for statutory tolling because petitioner did not file any state post-
conviction collateral actions chahging the judgment at issuathin the one-year limitations

period. _1d.

[I. Opposition

In response to respondent’s motion, petitiad@es not dispute thatdlone-year statute @
limitations has expired. ECF No. 15 at 1-3. Rmigr argues that he entitled to equitable
tolling because he sufferofn mental iliness._Id.

IV.  Reply

Respondent replies that petitioner is nottleat to equitable tolling because he was nof
diligent in pursuing his rights and has not eksaled that he was subject to extraordinary
circumstances. ECF No. 18 at 6. Respondeyuea that petitioner “has not shown that he
suffered from a severe mental impairment thatle it impossible for him to have filed on his
own, or otherwise, a timely application during tekevant one-year limitains period.”_Id. at 4-
6.

V. Discussion

Section 2244(d)(1) of Title 28 of the United States Code contains a one-year statuts
limitations for filing a habeas petition in fedecalurt. The one-year clock commences from o
of several alternativeiggering dates. See 28 U.S.C. § 2244(d)(h this case, the applicable
date is that “on which the judgment becamelfimathe conclusion of direct review or the
expiration of the time for seekirsyich review.” § 2244(d)(1)(A).

Respondent identifies December 18, 2013, adb#ginning of the one-year period (ECH
No. 1 at 3), and petitioner does migpute this. The court findsat respondent has identified t

correct date that the statudklimitations began to run.udgment was entered on October 18,
3
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2013 Lodged Doc. 4. The time to seek direstiew ended on December 17, 2013, when thie

sixty-day period to file an apal in the state appellate coaxpired. Stancle v. Clay, 692 F.3d

948, 951 (9th Cir. 2012) (citing Cal. Rt. 8.308(a)); Mendoza v. Carey, 449 F.3d 1065, 106

(9th Cir. 2006). The one-year limitatioperiod commenced running the following day—

December 18, 2013. Patterson v. Stewart, 251 F.3d 1243, 1247 (9th Cir. 2001) (citing Fe

Civ. P. 6(a)) (the day order or judgment becomesl fis excluded and time begins to run the o
after the judgment becomes finallhus, absent any statutoryemuitable tolling, the statute of
limitations expired on December 17, 2014.

The instant petition wasléd on April 13, 2016. ECF No. 1. Without statutory or
equitable tolling, the petdn was filed after the statubf limitations expired.

A. StatutoryTolling

Under the Antiterrorism and Effective Dedenalty Act (AEDPA), the statute of
limitations is tolled during therne that a properly filed application for state post-conviction @
other collateral review is pendimg state court. 28 U.S.C. 8 224)(2). Petitioner did not file
his first state habeas petitiantil June 22, 2015 (Lodged Doc, 3)x months after the AEDPA
one-year limitation period had expired. A statedasbpetition has no tollingffect if it is filed

after the AEDPA limitations period has aldyeexpired. _See Ferguson v. Palmateer, 321 F.3

820, 823 (9th Cir. 2003) (holdingahsection 2244(d) does notrpet the re-initiation of the

®> On April 17, 2014, an amended abst@fgudgment was entered nunc pro taa®ctober 18,
2013 to change the amount of region. Lodged Doc. 2. It isnclear whether the amendmen
was the result of a clerical errolf it was, then the amendment would not result in a new
judgment. See Brumfield v. Ca@010 WL 2267504, at *2, 2010 U.S. Dist. LEXIS 62762, at
5 (N.D. Cal. 2010) (holding that the correction alerical error was not ehresult of any judicia
evaluation or change in judgmte and therefore was not anoudd not have constituted a new
final judgment). Even if the amendment wasdoon-clerical reason, afternative date of
finality is not appropriate asetreduced restitution amount did not constitute a new sentenc
judgment that holds petitioner in confinerhesee Carrillo v. Zupan, 2015 WL 3929650, at *2
2015 U.S. Dist. LEXIS 82728, at *4 (D. Colo. 201bhding that a reduatin in the restitution
amount had no effect on the confining judgment dddot provide a laterigger-date); Pease

Beach, 2011 WL 6001865, at *3-4, 2011 U.S. Di#EXIS 140286, at *11-12 (D. Alaska 2011)

(rejecting the argument that thedgment was not final until resttion was imposed in the trial
court upon remand because the issue of restitdtih not amount to a new judgment on which
the inmate was being held in custody).
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AEDPA limitations period that haanded before the state petitivas filed);_Jiminez v. Rice, 27

F.3d 478, 482 (9th Cir. 2001) (concluding that detefjling state habeagetition until after the
AEDPA limitations period had expired “resultedan absolute time bar to refiling after
[petitioner’s] state claims were exhausted.”).n€equently, petitioner’s three state habeas co
petitions do not toll the limitations period.

B. EquitableTolling

A habeas petitioner is entitléo equitable tolling oOAEDPA’s one-year statute of
limitations only if the petitioner shows: “(1) thhe has been pursuing his rights diligently, an
(2) that some extraordinary circumstance stodudsrway’ and prevented timely filing.” Hollan

v. Florida, 560 U.S. 631, 642010) (quoting Pace v. DiGuglmo, 544 U.S. 408, 418 (2005));

Ramirez v. Yates, 571 F.3d 993, 997 (9th Cir. 2009).“extraordinary circumstance” has beg

defined as an external force that is beyorditimate’s control. Miles v. Prunty, 187 F.3d 1104,

1107 (9th Cir. 1999). “The diligence required equitable tollingourposes is ‘reasonable

diligence,” not ‘maximum feasible diligence.Holland, 560 U.S. at 653 (internal citations anc

additional quotation marks omitted); see ddts v. Clark, 628 F.3d 1092, 1096 (9th Cir. 2010).

Petitioner requests equitable tolling basedhismmental illness and “cognitive disability
impairment,” which he alleges “prevented hirarfr filing in a timely manner.” ECF No. 15 at
3. The only information that petitioner providegaeding his condition is the fact that he has
been enrolled in a mental health treatment plane November 5, 2013; has been diagnosed
Psychotic DO, NOS; is a participant in therféational Clinical Case Management System
("*CCCMS"); and that his Global Assessment of Functioning (GAF) score is 68. See id. at
52, 54-55.

In Bills, 628 F.3d at 1093, the Ninth Cirtwoncluded that “equitable tolling is
permissible when a petitioner can show a mantphirment so severe that the petitioner was
unable personally either to understand the neéichely file or prepare a habeas petition, and
impairment made it impossible under the totality of the circumstances to meet the filing de
despite petitioner’s diligence.”

Here, petitioner fails to meet either prasighis standard. Although petitioner was
5
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included in the mental health treatment pagioh since November 5, 2013, he provides only
three pages of mental heal#tords. ECF No. 15 at 52, 54-5bhese records are dated Janug
14, 2016, which is over one year aftez thecember 17, 2014 expiration of the AEDPA
limitations period. Only the first page—a merttahlth treatment plan annual review—appea
to contain information regarding petitionengntal health condition during the relevant
limitations period._Id. at 52. According to theental health reporpetitioner was diagnosed

with Psychotic DO, NOS, and included in tnental health treatmépopulation at the CCCMS

level. 1d. Petitioner was never admitted to a rakené¢alth crisis bed or the Department of Stafe

Hospitals or included in the mental health tne@nt population on an enhaed outpatient status
Id. Inmate patients included in CCCMS levet §is|table functioning irthe general population
and “[e]xhibit[] symptom control, or [are] in p&al remission as a result of treatment.” Lodge
Doc. 9. “While mentally disordered, these irgrpatients can functian the general populatior

and do not require a clinicallyrattured, therapeutic environméntd. Thus, petitioner’s level

of mental health placement demonstrates thatdsenot completely mentally incapacitated and

that his mental impairment was not sevedtawrence Florida, 549 U.S. 327, 337 (2007); Bills

628 F.3d at 1099-1100; United States v. S864,F.3d 507, 512 (4th Cir. 2004). As such,

petitioner’s assignment to the CCCMS levetafe, without more, does not support equitable
tolling because it “suggests that petitioner wde &b function despite his mental problems.”

Henderson v. Allison, No. 1:11-CV-00391 LJO, 2012 WL 3292010, a&26G92 U.S. Dist.

LEXIS 113788, at *25E.D. Cal. Aug. 13, 2012).

In addition, petitioner has not argued or subrditecumentary evidence that suggests
scored low on an IQ test. Rather, thewtoents indicate thagtetitioner communicated
effectively and achieved a TABE score of ®ahd that petitioner's mental faculties were with
normal limits (his GAF score was 68). ECF No. 15 at 52, 54-55. Petitioner's GAF score

indicates that he operates at the upper enlleofange (61-70) and has “[sJome mild symptom

® TABE stands for “Test of Adult Basic Eduimat,” which measures an inmate’s ability to
understand and participate in the disciplinarycess._See Cal. Code Regs., tit. 15, § 3000
(defining “effective communication”’)When an inmate has a TABE score of 4.0 or below, p
staff must assess whether the innratguires a Stafssistant._Id.
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(e.g., depressed mood and mild insomoragome difficulty in socigloccupational, or school
functioning (e.g., occasional truancy, or thefthin the household), bgenerally function[s]
pretty well, has some meagful interpersonal relatiohgs.” Lodged Doc. 10.

The mental health records provided byigEner do not show how his condition and
medication affected his cognitiyenctioning during th relevant one-year limitations period.

Thus, petitioner has not shown that he sufferethfa severe mental impairment that made it

impossible for him to have filed on his own, or athise, a timely applidgon during the relevant

one-year limitations period asquired by Bills, 628 F.3d at 1100. Furthermore, petitioner’'s
mental health records indicate that, befoezember 20, 2015, he experienced mental health
symptoms at a more elevated level. Yet petitidibed all three state halas petitions during thi
time, which demonstrates thattppener had the mental awarengésschallenge his federal habe
petition in a timely manner despite his mental iliness.

Thus, while petitioner suffered from menildess during the relevant period, petitione
failed to demonstrate that his ntal impairment was so severe that he was unable to either
understand the need to file or to personally gre@nd file a habeastfi®n within the AEDPA
limitations period. Accordingly, petitioner doest meet the first prong of the Bills test.

Even if petitioner’s mental iliness was severe as to meet the first prong of Bills,
petitioner failed to address thecead prong issue of diligence. Petitioner “must diligently ses
assistance and exploit whatevesiagnce is reasonably availabldd. A petitioner may satisfy
the diligence prong if “the petitioner's menalpairment prevented him from locating assista
or communicating with or sufficigly supervising any assistance actually found.” 1d. But, as

Supreme Court noted in Holland, the diligence neraent is not maximum diligence but rathe

reasonable diligence. Id. Thus, the court must examine whether, given petitioner’s impair

he was sufficiently diligent.

Here, petitioner alleged no facts showing thaatiempted to obtain assistance in ordef

file a timely petition, or thahis alleged mental problemsegmented him from locating or

communicating with others for assistance. Instesxhrds reflect that petitioner filed three state

habeas petitions, with assistan@sing substantive legal challges. Moreover, petitioner was
7
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able to secure assistance and file, albeit unyintleé instant federal petition. Petitioner must ¢
more than simply assert his mental impairmengstablish that he is etléd to equitable tolling
In addition to being able to secure assistantk s state and federpétitions, review of the
medical records demonstrates that petition@s able to communicate clearly with medical
professionals. ECF No. 15 at 52. Petitionas alleged no facts demonstrating a causal
connection between his alleged meiitaéss and his inability to file amely petition. “Without
any allegation or evidence of hgetitioner’'s symptoms actually caasleim not to be able to fil
despite his diligence, the court cannot find that he is entitled to equitable tolling.” Taylor v
Knowles, No. CIV S-07-2253 WBS EFB P, Z0W/L 688615, at *6, 2009 U.S. Dist. LEXIS

20110, at *20 (E.D. Cal. Mar. 13, 2009), aff358 Fed. Appx. 796 (9th Cir. 2010) (no equitable

tolling where petitioner failed tshow his auditory hallucinationsevere depression, and anxig

“actually caused him not to be able to file despite his diligence”); see also Howell Wdrde,

02-1824 SI2003 WL 403353, at *4, 2003 U.S. Dist. LEXIS 2458, at *12-13 (N.D. Cal. Feb.
2003) (rejecting equitable tollinghere petitioner’'suicidal nature andepression did not make
him mentally incompetent). Here, petitioner faitecallege how his corttbn interfered with his
ability to timely file the instant petition.

Accordingly, petitioner has not shown thas hmental impairment vgaan “extraordinary
circumstance” beyond his control, to where he waable rationally or factually to personally
understand the need to timely file, or beinghlagersonally to prepara habeas petition and
effectuate its filing._Bills, 628 F.3d at 1100. Petigois not entitled to equitable tolling, and
claims remain barred by the statute of limitations.

For these reasons, the undersigned recemais denying equitable tolling due to
petitioner’s alleged mental impairment.

VI. Request for Evidentiary Hearing

A habeas petitioner’s motion for an evidentiaearing should be granted when he ma

“a good-faith allegation that would, ifue, entitle him to equitable tolling.” Laws v. Lamarque

351 F.3d 919, 921 (9th Cir. 2003). However, # fretitioner’s claim can be resolved on the

existing record, a federal evidentiary hagris unnecessary. ften v. Merkle, 137 F.3d 1172,
8
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1176 (9th Cir. 1998). Moreover, conclusory allgas that are unsupportéy specific facts do
not warrant an evidentiary hearing. Witha v. Woodford, 384 F.3d 567, 589 (9th Cir. 2002)

(citing Phillips v. Woodford, 267 F.3d 966, 973 Zir. 2001)); Coleman v. McCormick, 874

F.2d 1280, 1284-85 (9th Cir. 1989). “[A] petitioner’'atsiment, even if sern, need not conving
a court that equitable tolling jastified should coumtrvailing evidence bmtroduced.” _Laws,

351 F.3d at 924. “District courts have limited resources (especially time), and to require t
conduct further evidentiary hearinggen there is already sufficient evidence in the record to

make the relevant determination is needles&lgteful.” Roberts. Marshall, 627 F.3d 768, 77

(9th Cir. 2010).

As set forth above in Section V.B, even itr@ordinary circumstances did exist, petitio
was not diligent in pursuing his habeas litigation. Thus, petitioner’s request for an evident
hearing is denied.

VIl.  Requests for Appointment of Counsel

In light of the court’'s recommendation thhaspondent’s motion to dismiss be granted,
petitioner’s requests for counselGE Nos. 15, 20) will be denied.
VIIl.  Conclusion
For the reasons set forth above, respondemitson to dismiss should be granted beca
the petition is untimely and petitioner is not eptitkto equitable tollingPetitioner’s requests fol
an evidentiary hearing and for apponent of counsel will be denied.

IX. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability wheeniters a final order adverse to the applicant
certificate of appealability may issue only “if tapplicant has made a staostial showing of the
denial of a constitutional right.” 28 U.S.C. 85&¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case. Therefore, no certificate of appigaktiould issue.

Accordingly, IT IS HEREBY ORDERED thatetitioner’s requests for an evidentiary

hearing and for appointment of caah (ECF Nos. 15, 20) are denied.
9
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IT IS FURTHER RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF Rpbe granted and pgoner’s application
for a writ of habeas corpuse denied as untimely.

2. This court decline to issue the certifecat appealability referenced in 28 U.S.C. §
2253.

These findings and recommendations are subditi the United States District Judge
assigned to this case, pursuant to tleigrons of 28 U.S.C. 8§ 636(b)(l). Withian (10)days
after being served with these findings aadommendations, any party may file written
objections with the court, which shall be capgd “Objections to Magistrate Judge’s Findings
and RecommendationsDue to exigencies in the court’s calendar, no extensions of time wi
be granted! A copy of any objections filed with th@urt shall also be served on all parties.
The parties are advised that failure to file obje®tiwithin the specified time may waive the rig

to appeal the District Court’s ordekartinez v. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: February 6, 2017 , -~
Cltliors— &{ﬂa——t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE

’ Petitioner is informed that in order to alst the district judge’s independent review and
preserve issues for appeal, he need onltiiyethe findings and recommendations to which h
objects. There is no need tgreduce his arguments on the issues.
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