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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | COUNTY OF SAN JOAQUIN, No. 2:16-cv-00816-KIJM-EFB
12 Plaintiff,
13 V. ORDER
14 | DAVID JOHNSON, et al.,
15 Defendants.
16
17
18 From September 2011 to March 2016, sevdegendants connected with Hermgn
19 | and Helen’s Marina engaged in numerous atégedly in violation of state law and County
20 | ordinances. The County of Saradain brought suit against defendamt state court, contending
21 | defendants’ acts constituted a nmisa. Defendants removed ttese, contendintis court has
22 | federal admiralty jurisdiction beaae the Marina is located on “navigable federal waters.” The
23 | County disagrees with defendants, and haged to remand the case to state court.
24 This motion has been submitted without a hearing, ECF No. 33, and for reagons
25 | explained below, based on the record betbeecourt, the County’s motion is GRANTED.
26 | /I
27 |
28
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l. BACKGROUND

A. Request for Judicial Notice and Motion to Strike

Defendant John Campagna requests thist¢ake judicial notice of the following
facts: (1) the “aluminum shards” plaintiff dmeered on the Marina doakere non-toxic; and
(2) the “Title 22 ‘Hazardous Waste’ Toxicity Blation of Five Waste Samples” plaintiff
collected from Marina vessels discloses that neeee toxic to fish. ECF No. 28-1 at 2. Becapse
these facts are irrelevant tasodution of the pending motionfoeemand, Mr. Campagna’s request
is DENIED.

Defendant Charles Spurlock has mada&lentiary objections to portions of
plaintiff's motion to remand, and movesdtrike those portias objected toSeeECF No. 27. In
essence, Mr. Spurlock attempts to mourdaual attack on plairitis allegations in the
complaint. Such an attack is properly presgimea motion to dismiss. While noting that Mr.
Spurlock also has filed a motion to dismiss&o. 31, the court addresses here the threshald
guestion of remand. Mr. Spurlock’s motion is DENIED.

B. Complaint

1. Environmental Health Department Investigation

On September 9, 2011, the San Joaquin GolEnvironmental Health Department
(“EHD”) received a complaint of numerous headtid safety violations occurring at Herman and
Helen’s Marina (the Marina), an establishmiecated on contiguousnd, levee, and water
parcels known as 15135, 15050, and 15123 W. Eiglg Rbad, Stockton California 95219, and
assessor parcel numbers 069-080-21, 069319@69-090-37, and 069-010-10 (“Subject
Property”). Compl. {1 3, 69, ECF No. 1. Treahh and safety violations arose from an
occupied, unpermitted mobile home, an unpermitésttoom building, an illegal septic system,
and the use of a holding tank for sg@drom a portable restroonhd. I 69. In November 2011
the EHD issued a Notice and Abate Order to Delen3port, Inc. (Delta Bnsport), an owner o

the Marina, and the Delta Farms Reclamation District, an owner of the Subject Property.
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Id. § 82. While the Reclamation District remedatichealth and safety violations within its
control, including destroying adlbandoned septic tanks, other violations remain uncorreltted.
1 84.

In May 2015, EHD received a complaint regarding “[s]hip cutting operations at
[the Marina].” Id. 1 85. After investigating, the EHD is=ti Waste Discharge and Spill Response
Notices to Delta Transport and Richard ChurcHdsat § 87. Mr. Churchas the owner of at
least three large freight tzges, one large decommissiomaditary vessel known as a

minesweeper and named the Chaleur, and a woeekssel moored at tt8ubject Property.

Id. 11 13, 87. These Notices were issued for violations arising from waste discharge withip 150

feet of a waterwayld. 11 87(a)—(b). Neither Deltadmsport nor Richard Churches took
corrective action.ld. 1 99.

That same month, EHD received anothenplaint, which stated the Chaleur was
sinking or leaning very heavily, with posshbil slicks spilling into the waterd. § 91. The
complainant noted scrap, garbage, and oitltescovered the decks of the Chaleur, and

aluminum cuttings fell into the water as auk of someone “cuttig up” the Chaleurld. After

confirming spills from the Chaleur constituted hazardous waste, EHD mailed a Waste Disgharge

and Spill Response Notice to Abate to Richard Chess, Delta Transport, and the attorney for
Mr. Churches, identified as Glen Petersdh.  97. No one haskan corrective actionld.
19 99-101.

2. County Community Development Department Investigations

On December 20, 2013, the County’sn@ounity Development Department
(“CDD”) received a complaint of a ship salvagyed repair business opérgy at the Marina.

Id. 1 33. After investigatig the complaint, the CDD issued a Notice to Comply against Delt

oL

Transport and the Marina for operating a mogfiacility for large ships and expanding the
Marina without a propdand use permitld. § 39. On March 12, 2014, the CDD received
another complaint regarding bagj floating homes, and large medrships at the Marina.

Id. 1 42. After investigating, the[D issued another Notice to @ply against Delta Transport

and the Marinald. 1 58. Neither Delta Transport noetMarina complied with the Noticdd.
3
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On February 9, 2015, CDD received a complaint regarding Mr. Churches’ salvage
and construction operation on the Subject Pitgpencluding dismantling a 40-foot boat and
bringing in another unpermitted bargel.  59. Two days later, a CDD representative spoke
with Mr. Churches, who confirmed leas performing salvage operationd. § 61. Mr.

Churches has not stopped penfiarg salvage operationsd. I 68.

C. Procedural History

On March 16, 2016, the County of Sandiaa filed suit in San Joaquin County
Superior Court, alleging defendants violagah Joaquin County Development Title 9; the
San Joaquin County Ordinance Code; and CalidoBusiness and Professions Code Section
17200,et. seq Id. 1 111-127. The County named ten defendants connected with Herman and
Helen’s Marina: (1) David Johnson; (2) Delteansport; (3) Hermaand Helen’s Marina;
(4) John Campagna; (5) Chuck Spurlock; (6) HEldrina Properties; (7Joe Faso; (8) Joseph
Zeiter; (9) Richard “Rick” Churabs; and (10) Mario Sculattid. 1 5-13.

On April 20, 2016, defendants removed the case to this court. Not. Remov.,|ECF
No. 1. In their notice, defendants contend taart has jurisdictiobecause the Marina is
“located on navigable Federal [w]aters,” anddgacent to levees constructed by the Army Carps
of Engineers. Id. {1 15, 18.

After removal, defendants John Campagnd Chuck Spurlock moved to dismigs
the County’s complaint. ECF Nos. 17, 31. Mpu8ock brought an additional motion to strike,
dismiss, or amend the complaint, ECF No. 22, and to consolidate this cagal¥dimia v.

Herman and Helen’s MarinaCase No. 16-00803 (E.D. Cal. filed Apr. 19, 2016) (“803 Case’

N

which was closed in June 2016eeECF No. 18.

The County has moved to remand this case back to the Superior Court. Mot
Remand, ECF No. 19. Further, the Countydy@sosed Mr. Campagna’s motion to dismiss the
complaint, ECF No. 26, opposed Spurlock’s motiosttike, dismiss, or amend the complaint,
ECF No. 35, and filed a non-oppositito Spurlock’s motion to consolidate, ECF No. 21. The

County did not respond to Mr. Spurlock’s naotito dismiss the County’s complaint.
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Mr. Campagna and Mr. Spurlockmpse the County’s motion to remand.
Campagna Opp’n, ECF No. 28; Spurlock Opp’n, BGF 29. Mr. Spurlock also moves to strik
portions of the County’s motion to remand. FERo. 27. The County dinot reply to Mr.
Spurlock’s motion to strike portions of the Cogistmotion to remand. Mr. Campagna replied
the County’s opposition to his motion to dismig€SCF No. 32. Mr. Spurlock replied to the
County’s opposition to its motion to strike portgoof the County’s motion to remand. ECF N
38.

The court has addressed Mr. Spurlock’s omto strike above. Because the co
remands the case, as explained below, it doeseach the merits of the other pending motion
but DENIES them as moot.

. LEGAL STANDARD

When a case of the type “of which the dddtcourts of the United States have
original jurisdiction” is initially brought in stateourt, a defendant may remove it to federal co
28 U.S.C. § 1441(a). District courts have orad jurisdiction over civil actions arising under
federal law.Id. § 1331.

Under § 1331, district courts have fealegquestion jurisditon over “all civil
actions arising under the Constitution, laastreaties of the United Statedd. As also
discussed below, courts have angl jurisdiction over cases in admiralty. U.S. Const. Art. I,
2,cl. 1; 28 U.S.C. § 1333(1nder the longstanding Weleaded complaintule, a suit “arises
under” federal law “only when the plaintiff's statent of his own cause of action shows that i
based upon [federal law].Louisville & Nashville R. Co. v. Mottle11 U.S. 149, 152 (1908).
Federal question jurisdiction canrrest upon an actual or anticipd defense or counterclaim.
Vaden v. Discover Bank56 U.S. 49, 60 (2009).

The Ninth Circuit strictly construgbe removal statute against removal
jurisdiction. Gaus v. Miles, In¢.980 F.2d 564, 566 (9th Cir. 199Federal jurisdiction must b
rejected if there is any dbt as to the right of reoval in the first instanceld. The “strong

presumption” against removalrjsdiction means that the defendant always has the burden @

e

to
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establishing that removal is propdd. There appears to be no exception to this rule when a
defendant, as here, seeks to remove a casellmn an assertion afimiralty jurisdiction.
1. DISCUSSION

The County contends this court has nasgiction over this cge because neither

the complaint nor defendants’ federal defenseside a basis for federal question jurisdiction

Mot. Remand at 4-8. Mr. Spurlock and Mr.ngzagna oppose the County’s motion, contending

the County asserts claims that fall within thigid’s admiralty jurisdiction. Campagna Opp’n §
10; Spurlock Opp’n at 2.

A federal court’s authority to hear cases in admiralty flows initially from the
Constitution, which “extend[s]” federal judicipbwer “to all Cases of admiralty and maritime
Jurisdiction.” U.S. Const., Art. Ill, 8 2. ddgress has embodied that gown a statute giving
federal district courts “original jurisdiction . .af . . . [a]ny civil casef admiralty or maritime
jurisdiction . .. .” 28 U.S.C. § 1333(1)erome B. Grubart, Inc. v. Great Lakes Dredge & Doq
Co.(Jeromg, 513 U.S. 527, 531 (1995). In 1948, Comgrenacted the Extension of Admiralt

Jurisdiction Act, which provides,

[tlhe admiralty and maritime jurisdiction of the United States
extends to and includes casesimfiry or damage, to person or
property, caused by a vessel on navigable waters, even though the
injury or damage is done or consummated on land.

46 U.S.C. 8 3010Xsee alsaJerome 513 U.S. at 532 (reviewing prewns of the Extension of
Admiralty Jurisdiction Act). Theurpose of the Act was to cifgrthe sometimes confusing ling
between land and water, by invagtadmiralty with jurisdictiorover “all cases” where the injur
was caused by a ship or other \esm navigable water, evensiich injury occurred on land.
See, e.g., JeromB13 U.S. at 53Zxecutive Jet Aviation, Inc. v. Clevelad®9 U.S. 249, 260
(1972) (“This Act was passed specdily to overrule cases . holding that admiralty does not
provide a remedy for damage done to lamdcstires by ships on navigable water§)tierrez v.
Waterman S.S. CorB73 U.S. 206, 209-10 (1963) (discussing Act in context of ship owner

liability for his torts which have impacts on skhr Specifically, the Act clarified jurisdictional

it

Kk
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guestions over cases where, for examplertation was brought by the owner of warehouse

destroyed in a fire that started board a ship docked nearhlerome 513 U.S. at 532.

A party seeking to invoke federal admiralty jurisdiction must satisfy conditions

both of location and connection with maritime activierome 513 U.S. at 534. A court
applying the location test must determine whethe incident occurred on navigable water or
whether an injury suffered on land wasused by a vessel on navigable watdr. The
connection test requires two separate conataers. A court firsmust “assess the general
features of the type of incideinvolved,” to determine whethéhe incident has “a potentially
disruptive impact on maritime commercdd. (internal citations omitted). The “general
features” test turns on a descrptiof the incident at an intermatk level of possible generality.
Id. at 539. Second, the court must determine dréthe general charaat' of the “activity

giving rise to the incident” shows a “substantedhtionship to traditional maritime activity Id.

at 535. In analyzing the second part, the casiks whether the wrongdoer’s activity, commergial

or noncommercial, on navigable waters is soatloselated to activity aditionally subject to

admiralty law that the reasons for applying speatahiralty rules would apply in the suit at hapd.

Id. at 539-40. Navigation of boats in navigable waters clearly falls within the substantial

—

relationship.Id. Storing such boats at a marina onigable waters is close enough to suppor
the required connection, whereas in flyingaatplane over the water, or in swimming, the
relationship is too attenuatett.

Here, the Marina is located on contigudausd, levee, and water parcels. Comg

19 3, 69. Mr. Spurlock and Mr. Campagna contiedViarina is located on “navigable waters
and is adjacent to the levees constructed byAthey Corps of Engineers. Campagna Opp’n at
10; Spurlock Opp’n at 2. These factors, defeslaontend, mean the Maa “easily qualifies a$
a maritime situs.” Campagna Opp’n at 10; $mk Opp’n at 2. But in making their breezy

“easy qualification” argument, defendants relyyaon the notice of removal, which does make

assertions consistent with admiralty jurisdictid®@eeCampagna Opp’n at 6. In determining

removability, however, as a general matter the court reviews the four corners of the complaint.

SeeUltramar Am. Ltd. v. Dwelle900 F.2d 1412, 1414 (9th Cir. 1990) (“existence of federal
7
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guestion jurisdiction is determined from the facehaf complaint”). Hergthe court has carefully
reviewed the complaint itself and cannot sat,tbn its face, it necessarily invokes federal

admiralty jurisdiction. Even ithe court took notice of certaiadts pled in the complaint that
might give rise to admiralty jurisdiction, to cdade this court definitively has jurisdiction would
require the making of arguments that as a ggmale are outside the court’s provinceee
Greenwood v. F.A.A28 F.3d 971, 977 (9th Cir. 1994) (couti® not “manufacture” arguments for a

litigant, and “[jJudges are not likgigs, hunting for truffles buried in briefs”) (citation omitted).

Because defendants do not point to authority supporting their bare conclusion that the recprd he

demonstrates the Marina’s location on navigaldgers, they have not satisfied the “location”
requirement of maritime jurisdiction. Accandly, the court need not address whether

defendants have satisfied th@hmection” requirement, and cdades defendants have not met
their burden of establishingrjadiction in this court.

V. CONCLUSION

The County’s motion to remand, ECF No. 19, is GRANTED and the case is
remanded to San Joaquin County Superior Cadudrt.Spurlock’s motion to strike portions of the
County’s motion to remand, ECF No. 27, is DENIEMr. Campagna’ request for judicial notige,

ECF No. 28-1, is DENIED. Mr. Spurlock’s rmons to consolidate cases, ECF No. 18, to

A —4

dismiss, ECF No. 31, and to dismiss, strikeaimend the complaint, ECF No. 22, are DENIEL
as MOOT. Mr. Campagna’s motion to dismiS§F No. 17, is similarly DENIED as MOOT.
This case is CLOSED.

This order resolves ECF Nos. 17, 18, 19, 22, 27, and 31.

IT IS SO ORDERED.
DATED: October 12, 2016.

TATES DISTRICT JUDGE




