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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

UNITED STATES OF AMERICA, No. 2:11-mj-00035-EFB-1

Respondent,

VS. ORDER

CESAR CABALLERO,

Movant.

Movant Cesar Caballero, a former federaqnmer, is proceeding pro se with a motion
vacate, set aside, or correct his sentence pursuant to 28 U.S.C.'§ @aballero alleges the
following grounds in support of thatotion: (1) the Ninth Circuis decision in a separate civil
case undermines the basis for his conviction; (2) the time he spent incarcerated for civil cc
should be credited toward the criminal sentendaisicase; (3) his attioey was ineffective by
failing to contest federal jurisdiction; (4) the cberred in admitting ‘self-serving declarations’
and (5) that he has been subjected to multipléspurents in violation of the Fifth Amendment
Double Jeopardy Clause. The Governmestfil@d a combined opposition and motion to
dismiss. ECF No. 79. Upon caretuinsideration of the record atite applicable la, the fourth
and fifth claims will be dismissed as procedurally defaulted and the remainder of Caballer¢

§ 2255 motion will be denied on its merits.

1 This motion was assigned, for statistical purposes, the following civil case numbg
2:16-cv-00865-EFB.
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l. Law Applicable to Motions Pursuant to 28 U.S.C. § 2255
A federal prisoner making a collateral attagjainst the validity olfiis or her conviction

or sentence must do so by way of a motion to eacait aside or correct the sentence pursua
28 U.S.C. § 2255, filed in thevart which imposed sentencenited States v. Monreal, 301 F.3d
1127, 1130 (9th Cir. 2002). Under § 2255, the faldeentencing court may grant relief if it
concludes that a prisoner in cody was sentenced in violationtbie Constitution or laws of the
United StatesDavisv. United States, 417 U.S. 333, 344-45 (1974)nited Satesv. Barron, 172
F.3d 1153, 1157 (9th Cir. 1999). To warrant relefpovant must demonstrate the existence
an error of constitutional magnitude which hadibssantial and injurious effect or influence or
the guilty plea or the jury’s verdicBrecht v. Abrahamson, 507 U.S. 619, 637 (1993ge also
United Statesv. Montalvo, 331 F.3d 1052, 1058 (9th Cir. 2003) (“We hold now that Brecht's

harmless error standard appliehabeas cases under secfi@B5, just as it does to those under

section 2254.”) Relief is warranted only wlex petitioner has showa fundamental defect
which inherently results in a complete miscarriage of justi@avis, 417 U.S. at 346See also
United Statesv. Gianelli, 543 F.3d 1178, 1184 (9th Cir. 2008).

Under 8§ 2255, “a district court must grantesmhng to determine thalidity of a petition

brought under that section, ‘[u]sie the motions and the files amtords of the case conclusive

show that the prisoner entitled to no relief.” United States v. Blaylock, 20 F.3d 1458, 1465
(9th Cir. 1994) (quoting 28 U.S.C. § 2255). eltourt may deny a hearing if the movant’s
allegations, viewed against the retdfail to state a claim for relief or “are so palpably incredi
or patently frivolous as tawarrant summary dismissalUnited Satesv. McMullen, 98 F.3d
1155, 1159 (9th Cir. 1996) (internal quotation marks omitt&dg.also United States v. Withers,
638 F.3d 1055, 1062-63 (9th Cir. 201Wpited Satesv. Leonti, 326 F.3d 1111, 1116 (9th Cir.
2003). To warrant a hearing, therefore, the mowaugt make specific facal allegations which
if true, would entitle him to reliefWithers, 638 F.3d at 106 cMullen, 98 F.3d at 1159. Mere
conclusory assertions in a 8 2255 motion areffitsent, without more, to require a hearing.
United Statesv. Hearst, 638 F.2d 1190, 1194 (9th Cir. 1980).
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Claims or arguments raised on appaal not cognizable in a 8 2255 motidsee United
Satesv. Redd, 759 F.2d 699, 701 (9th Cir. 1985) (claims poesly raised on appeal “cannot b
the basis of a § 2255 motion.Qnited Satesv. Currie, 589 F.2d 993, 995 (9th Cir. 1979)

(“[(]ssues disposed of on a previous diregpeal are not reviewable in a subsequent § 2255

112

proceeding.”).See also Davisv. United Sates, 417 U.S. 333, 342 (1974) (issues determined in a

previous appeal are not cognizable in a § 2255an@bsent an intervening change in the law)).

Further, claims challenging the sufficiency of #vidence are not cognizable in § 2255 motions.

See United Satesv. Berry, 624 F.3d 1031, 1038 (9th Cir. 2010) (movant’s “evidence-based”

claim that “called into doubt ¢hoverall weight of the evidenegainst him” was not cognizable

in § 2255 motion)Barkan v. United States, 362 F.2d 158, 160 (7th Cit966) (“a collateral

proceeding under section 2255 cannotitikzed in lieu of an apgal and does not give persons

adjudged guilty of a crime the right to havtrial on the question of the sufficiency of the
evidence or errors of law which should/baeen raised in a timely appealdnited Satesv.
Callins, 1999 WL 179809 (N.D. Cal. Mar. 25, 1999 4ufficiency of the evidence is not a

cognizable attack undsection 2255).

Claims that could have been, but were reiged on appeal are not cognizable in § 2255

motions. United Statesv. Frady, 456 U.S. 152, 168 (1982( (a collateral challenge is not a
substitute for an appeaBunal v. Large, 332 U.S. 174, 178 (1947) (“So far as convictions
obtained in the federal courts a@ncerned, the general rule is ttiag writ of habeas corpus wi
not be allowed to do service for an appedlijtes Satesv. Dunham, 767 F.2d 1395, 1397 (9th
Cir. 1985) (“Section 2255 is not designed to jdewcriminal defendantepeated opportunities
to overturn their convictions on grounds whiduld have been raised on direct appeal”).
“Where a defendant has procedurally defaultethen by failing to raise ibn direct review, the
claim may be raised in habeas only if théedeant can first demonstrate either “cause” and

actual “prejudice,” or that his “actually innocent.”Bousley v. United Sates, 523 U.S. 614, 622

(1998) (citations omitted)Jnited Satesv. Braswell, 501 F.3d 1147, 1149 (9th Cir. 2007) (same).

“Ineffective assistance of counsel constitutes seador failure to raise a challenge prior to

section 2255 collateral reviewUnited Statesv. De la Fuente, 8 F.3d 1333, 1337 (9th Cir. 1993).
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I. Factual and Procedural Background

In an information dated February 2, 2011b&&ero was chargedithh three counts of
obstruction of mail in contrawgion of 18 U.S.C. § 1701. ECNo. 1. On August 30, 2011, he
was found guilty of all three coundter a trial in the United States District Court for the East
District of California in Case No. 11-mj-000EFB. ECF Nos. 1 & 13. On April 30, 2012, he
was sentenced to ninety days incarceratidinirty days for each count to be served
consecutively. ECF No. 25.

Caballero appealed (ECF No. 29) and, betbe Ninth Circuitargued that: (1) the
evidence used to convict him was insufficient;t(®t variance between the evidence at trial 3
the information deprived him of an opportunitypresent a defense and exposed him to
unanticipated evidence; (3) he was denied the right to allocute; and (4) that his sentence V
unreasonableUnited States v. Caballero, 583 F. App’x 806 (9th Cir. 2014). The Ninth Circuit
vacated one of Caballero’s three convictibased on insufficient evidence and affirmed the
other two. Id. He was resentenced on June 29, 2015 ¢awrty day terms of imprisonment to
be served consecuély. ECF No. 63.

On April 26, 2016, Caballero filed the currenttioa to vacate, set aside, or correct his
sentence. ECF No. 73. The government file@nswer on June 29, 2016 (ECF No. 79) and
Caballero filed a response to the answer (ENOF81) on July 15, 2016. The sixty day senten
imposed by this court was completed on April 27, 2016. ECF No. 79 at 3.

lll.  Government’s Motion to Dismiss

A. Procedural Default

As noted above, the government’s response @bntains a motion to dismiss three of
Caballero’s claims due to his failurer@se them in his direct appead. at 4-5. These claims
are: (1) that the time he spent incarcerdtectivil contempt should be credited toward the
criminal sentence in this case; (2) that tlart erred in admitting ‘self-serving declarations’
during his trial; and (3) that he has been satgd to multiple punishments in violation of the
Fifth Amendment’s Double Jeopardy Clausd. “The general rule in tieral habeas cases is t

a defendant who fails to raiseclaim on direct appeal is barred from raising the claim on
4
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collateral review.” Sanchez-Llamas v. Oregon, 548 U.S. 331, 350-51 (2006Ynited Statesv.

Ratigan, 351 F.3d 957, 962 (9th Cir. 2003) (“A 8§ 2255 movant procedurally defaults his clajms

by not raising them on direcppeal and not showing cause gmdjudice or actual innocence in
response to the default.”).

A review of the appellateecord confirms that these atas were not raised on direct
appeal and Caballero’s response (ECF No. &&yono countervailing arguments demonstrati
either cause and prejudice otwad innocence. The court hdstermined, however, that it is
unclear whether Caballero could actually haveedhibie entirety of hisivil contempt claim on
direct appeal. The docket $hingle Sorings Band of Miwok Indians v. Caballero, 2:08-cv-
03133-JAM-AC (attached as exhibit A to the gawraent’s response) indicates that Caballero
was first imprisoned for contempt on Novemhdy 2011. ECF No. 79-1 at 20. That contemg

order was vacated on April 3, 201R1. at 23. Then, Caballero was imprisoned for contempt

second time on November 30, 2018. at 32. A review of the apli&te record indicates that he

filed his appellate brief in the present case on April 22, 2@&8 Ninth Circuit Court of Appealg
Docket # 12-10524. Accordingly, out of an abundance of cautioeptiré will address
Caballero’s civil contempt claim on its meritslowever, the court agrees that the claims
regarding ‘self-serving declaranhs’ and double jeopardy are prdceally defaulted and must bg
dismissed on that basis.

B. Mootness

The government argues that Caballero’s motianast insofar as it &dcks the validity of
his sentence because he has completed hisdaxtyerm of imprisonment. ECF No. 79 at 5.
The court agrees. That being said, the gawenrt acknowledges that Caballero’s release dog
not moot his challenge to his convictiold. at 5 n. 2. This acknowledgent comports with the
precedent of the Supreme Coand the Ninth Circuit.See Sbron v. New York, 392 U.S. 40, 57
(1968) (“[A] criminal case is moot only if it ishown that there is no possibility that any
collateral legal consequences will be imposadhe basis of the challenged conviction.”);
Hirabayashi v. United Sates, 828 F.2d 591, 606 (9th Cir. 1987) (“WMave repeatedly reaffirme
1
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the presumption that collateralrcsequences flow from any crinainconviction.”). Accordingly,
the court will consider Caballero’®n-defaulted claims on their merits.
C. Merits

1. Ninth Circuit’'s Decision in Shingle Springs Band of Miwok | ndiansv.

Caballero
Caballero argues that the favorablanmary judgment decision 8mningle Springs Band
of Miwok Indians v. Caballero, 2:08-cv-3133-JAM-AC (E.D. Cal.), 630 F. App’x. 708 (9th Cir
2015) (unpub.) undermines his cortioa in this case. ECF No. 73 at 4. He does not offer a
specific legal basis in gpport of this argument, however. Tgevernment has, reasonably in th
court’s view, construed this argument as one sownith issue preclusiorECF No. 79 at 6. Its
arguments against giving tinenth Circuit’s decision irghingle Springs Band of Miwok Indians

preclusive effect are persuasive. Ispusclusion appropriately lies where:

(1) there was a full and fair opportunity libgate the identicalssue in the prior
action; (2) the issue was actually litigatedthe prior action; (3) the issue was
decided in a final judgment; and (4) thetgaagainst whom thessue preclusion is
asserted was a party in privitytvia party to the prior action.

Syverson v. International Bus. Machs. Corp., 472 F.3d 1072, 1078 (9th Cir. 2006). Caballero
not met any of these elements. Figiingle Sorings Band of Miwok Indians raised various civil
trademark claims and unfair competition claifa®8-cv-3133-JAM-AC (E.D. Cal.) at ECF No
1), a far cry from the criminalbstruction of mail charges releuao the immediate case. As
such, the Ninth Circuit’'s decision f#hingle Sorings Band of Miwok Indians has no logical
bearing on Caballero’s conviction in thissea Second, the Nintircuit’'s decision inshingle
Sorings Band of Miwok Indians did not render final judgment insofar as it only reversed the
district court’s summaryudgment decision against Caleati and remanded for further
proceedings.Shingle Springs Band of Miwok Indians v. Caballero, 630 F. App’x 708, 709-711
(9th Cir. 2015). As the government correctlyme out, denial of summary judgment is not a
final judgment. See Jones-Hamilton Co. v. Beazer Materials & Servs., 973 F.2d 688, 694 (9th
1
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Cir. 1992) (“Denial of a motion fasummary judgment is generally reofinal order . . .”). Third
the government’s contention that it had no invoteat in the civil suit is uncontroverted.
Based on the foregoing, this claim is denied.

2. Time Spent Incarcerated for Civil Contempt

Caballero argues that the time he specdrcerated for civil contempt Bhingle Sorings
Band of Miwok Indians should be credited against his sentend@isicase. ECF No. 73 at 5. H
offers no authority in support of this frankliogical proposition. To the contrary, the Ninth
Circuit has held that a “civil contempt proceagglis an entirely separateurt action from [a]
criminal case . . ."Inre Garmon, 572 F.2d 1373, 1377 (9th Cir. 1978). Accordingly, this clai
is denied.

3. Ineffective Assistance of Counsel

Finally, Caballero argues that his counsel wasfactive by failing to raise the issue of
“federal court jurisdiction” in this case. EQ¥. 73 at 7. The clearlystablished federal law
governing ineffective assistanceagfunsel claims is that set forth by the Supreme Court in
Strickland v. Washington, 466 U.S. 668 (1984). To succeed daireckland claim, a defendant
must show that (1) his counsel's perforecawas deficient and that (2) the “deficient
performance prejudiced the defens&d’ at 687. Counsel is constitutionally deficient if his or
her representation “fell below an objective standdneasonableness” guthat it was outside
“the range of competence demanded of attorneys in criminal cdsest’ 687-88 (internal
guotation marks omitted). “Counsel's errors mussbeserious as to deprive the defendant of
fair trial, a trial whose result is reliable.Richter, 562 at 104 (quotin§trickland, 466 U.S. at
687).

Prejudice is found where “there is a r@@able probability that, but for counsel's
unprofessional errors, the result of freceeding would have been differen8&trickland, 466
U.S. at 694. A reasonable probability is “a praligisufficient to undernme confidence in the
outcome.” Id. “The likelihood of a different result mulsé substantial, not just conceivable.”
Richter, 131 S. Ct. at 792.
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As the government notes, Caballero was gba@rand convicted of obstructing the mail
violation of 18 U.S.C. § 1701 — an offense arising ute@eral law. “The district courts of the
United States have original juristlan . . . of all offenses againte laws of the United States.’
18 U.S.C. § 3231. Caballero does not explain Hawed with this obvious fact, his counsel
could reasonably have contested fatlgurisdiction. It iswell settled that “[the failure to raise &
meritless legal argument does not constitogdfective assistance of counseBaumann v.
United States, 692 F.2d 565, 572 (9th Cir. 1982). This claim is, accordingly, denied.
IV.  Conclusion

For the foregoing reasons, Caballero’s moparsuant to 28 U.S.C. § 2255 (ECF No. 1

is denied. The Clerk is directed to clase companion civil cas@&o. 2:16-cv-00865-EFB.

Dated: November 20, 2017.
%M@/7 f%w—\
EDMUND F. BRENNAN

UNITED STATES MAGISTRATE JUDGE
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