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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | ROBIN E. JACKSON, No. 2:16-cv-00920 MCE GGS PS
12 Plaintiff,
13 V. FINDINGS AND RECOMMENDATIONS
14 | COUNTY OF SACRAMENTO

DEPARTMENT OF HEALTH AND
15 | HUMAN SERVICES et al.,
16 Defendants.
17
18 INTRODUCTION AND SUMMARY
19 Pro se cases linger far too long in the pleadiage. This case exemplifies the problem.
20 | Complaints are amended, motions to dismissg@nerated, and the cycle repeats itself.
21 | Erroneous defendants are sued and various claintaio references within themselves to several
22 | other discrete claims. Claims are repeated in difftsckaims. Evidentiary»éibits are attached to
23 | the complaint. If a plaintiff has a potentiattyeritorious claim, but simply does not know how|to
24 | state it, who to sue, etc., the merits nevertisedight of day in anyime frame which does credit
25 | to our system of justice.
26 Therefore, to the extent possible, this willthe last step in the pleading process. Those
27 | claims which can now go forward, giving the geplaintiff the benefit of the doubt, will go
28 | forward; those claims which amnet, and cannot be stated corngcihould be dismissed. In sum,
1
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plaintiff's Causes of Action (Claims) 1, @& 4 (Fourteenth Amendment) should go forward,
Causes of Action (Claims) 2, 3, 4 (FMLAJ, and 7, should be finally dismissed.
PROCEDURAL HISTORY

The Complaint was filed on May 2, 2016. It contained a myriad of discrimination cl
state law claims, and numerous partiesmdtion to dismiss followed, and the undersigned
issued a comprehensive order On April 17, 208dising plaintiff's orighal Complaint with
leave to amend, ECF No. 19. The order disalifise pleading standard under Federal Rule o
Civil Procedure 8, and instructions were givegareling how to conform to it and provided sor
guidance with regard to the stdnstive pleading requirements tlagaply to various of her cause

of action (claims).

Plaintiff, appearing in pro se, thetefil her First Amended Complaint on May 18, 2017.

ECF No. 20. Defendant County of Sacramddépartment of Health and Human Services
[“County”] filed a Motion on June 16, 201 behalf of all of the parti€sto Dismiss under Rulg

12(b)(6), and in certain respeci2(e) for more definite statement. ECF No. 21. Plaintiff file

an Opposition to the Motion on July 20, 2017, EG¥: BB, and defendants filed a Reply on July

27,2017. ECF No. 25.
FACTS
The plaintiff has not changed her factual gdittons appreciably siecso the court issued
its Order of April 17, 2017, ECF NA.9; the undersigned will seathem only briefly here for
context purposes.
Plaintiff was hired by the County on Januasg; 2005 as a Health and Human Services
Social Worker assigned to The County’s ChitdRrotective Services Department, ECF No. 2

15, and was terminated on October 13, 2013. Ifilét Plaintiff contends that her termination

HimS,

>

e

[92)

\1%4

was wrongful and in violation of federal standards and practices under: (1) 42 U.S.C. section

1981a(a)(1)(racial and age discrimination) ECF No. 20 at 12at#l and age discrimination

1 Plaintiff asserts two “Burth” causes of action.
2 Plaintiff names a County agency, variausiamed County officials and Does 1-100 as
defendants.
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under 42 U.S.C. section 2000e-5(g)(1)(k), 29 U.Section 621 (age), denial of Due Process
Law under the Fourteenth Amendment to the fdd@oastitution, violation of 29 U.S.C. sectiofr
2601, the Family and Medical Leave Act [*FMUJAand Failure to Accommodate under the
Americans with Disabilities Act ADA"], 42 U.S.C. section 12101, et segBefore analyzing
the sufficiency of the foregoing,glcourt notes that plaintiff algaurports to plead a cause of
action based on “Disparate Impact/Disparate Treatment.” ECF 20 at 13. In its order of Af

2017, ECF No. 19 at 9:8-11, the Couurted that there is no separataim available for disparat

treatment and impact as these are simply lggadries under which varisudiscrimination claims

may be litigated, and directed her not to attempt to replead them as a separate claim.
Defendants’ Motions

Defendants have moved to dismiss for failiarstate a claim under Rul12(b)(6), and for
a more definite statement under Rule 12(e). Thetavill not separatelpddress the Rule 12(e
element of defendants” motion insofar as the nepecific 12(b)(6) motion resolves the issue
raised under that Rule.

LEGAL STANDARDS

In order to survive dismissal for failure $tate a claim pursuant to Rule 12(b)(6), a

complaint must contain more than a “formulacitation of the elements of a cause of action;

rather it must contain factual ajations sufficient to “raise a righd relief above the speculativ

level.” Bell Atlantic Corp. v.Twombly, 550 U.S. 544, 545 (2007). “The pleading must contajn

something more ... than ... a statement of fdaetsmerely creates a suspicion [of] a legally

cognizable right of action.”_Idquoting 5 C. Wright & A. Miller Federal Practice and Procedu

8§ 1216, pp. 235-236 (3d ed.2004). “[A] complaintstneontain sufficient factual matter,

accepted as true, to ‘state a claim to relief thalausible on its fac€'/Ashcroft v. Igbal, 556

U.S. 662, 678 (2009) (quoting Twombly, 550 U.S. at 57@) claim has facial plausibility wher

the plaintiff pleads factual content that allows tlert to draw the reasonable inference that t

® Plaintiff points to 42 U.S.Cestion 2112(b)(5) as the source of Hesability claim, but this is
clearly a typographical error thatcurs in several placesher pleadings. Accommodation is
addressed in 42 U.S.C section 12112(b)(5) aectturt will assume this the section upon
which she is relying.
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defendant is liable for thaisconduct alleged.”_Id.

Pro se pleadings are held téeas stringent standard than teakafted by lawyers. Haines v.
Kerner, 404 U.S. 519, 520 (1972). Pro se comfdare construed liberally and may be
dismissed only if it appears beyond doubt that thenpff can prove no setdf facts in support of

his claim which would entitle him to relieNordstrom v. Ryan, 762 F.3d 903, 908 (9th Cir.

2014). A pro se litigant is entitled to notiokthe deficiencies in the complaint and an
opportunity to amend, unless thengaaint’s deficiencies could nie cured by amendment. S

Noll v. Carlson, 809 F.2d 1446, 1448 (9th Cir. 1987)s #lso true, however, that the court ne

not accept as true legal conclusi@ast in the form of factualllegations, or allegations that

contradict matters properly subject to judlanotice. _See WesteMining Council v. Watt, 643

F.2d 618, 624 (9th Cir. 1981); Sprewell v. Golden State Warriors, 266 F.3d 979, 988 (9th (

amended, 275 F.3d 1187 (2001).
DISCUSSION
A. 42 U.S.C. section 1981 Clairtirst and Sixth Causes of Actidn)

Defendant’s motion addresses race diseration claims based on 42 U.S.C. section

1981, but only insofar as they request clarificatiothefclaim pursuant to Fed. R. Civ. P. 12(8g).

See First and Sixth Caess of Action (Claims).

With respect to race/ethnicity, the elemeoitTitle VIl and 8 1981 are indistinguishablg

in the employment (contract) contexbhdison v. Riverside Healthcare System, 534 F.3d 111

1122(n.3) (9th Cir.2010); Jurado v. EleveiftFCorp., 813 F.2d 1406, 1412 (9th Cir.1987).

At this point it is safe to find that plaintiffas stated sufficient feggtalbeit in a confusing
format, to sustain this clainShe alleges differences in the way she, as an African Americar
female, was treated differently in sevaegdards including, amorghers, the following:

1. A supervisor commented that “all Black samavorkers should work in the fields

and white social workers should work omythe office.” ECF No. 20 at { 13, 19, 20;

* Plaintiff's listed claims inthe FAC caption are out of sync withany of the claims set forth in
the text of the FAC. The undersigned has disregarded the captiadjadttates this motion
based upon the stated claims in the text.
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2. She was treated differently, and less supypely, than a white social worker in

relation to the conditions for &MLA leave to care for her mother who suffered from dement

id. at § 17;

a,

3. She was reassigned during a budget ¢bbabh she was not on the reassignment

list while a white social worker who was on st was not reassigned when she indicated sh

did not wish to be reassigned, id. at  29;

4, A white acting supervisor refused to prad her court reports before they were

submitted to the court, id. at 32, shortly aftbe received a Counsallj Memorandum for being
late with said reports, id. at 71 31, 32;

5. The veracity of her claim to holdinghaster’'s Degree was challenged and she
learned that other employees in a similaragion were not challenged, id. at { 35;

6. Her pay was held up on two different occasions when a supervisor failed to
approve her timesheets while aftite social workers had theime sheets approved and they
were paid on time, id. at  36;

7. She and another black social worker wiedructed to transport a black youth

[1°)

who had done damage to the Sacramento Childrorse to Juvenile Hall but the supervisor and

the Home refused allow the transport on the basis it was unsafe for both the workers and
youth, id. at  37.

As stated, the foregoing areesmplary, not necessarily exhaustief plaintiffs allegations

regarding her Section 1981 (and Title VII) discmaion claim. The court understands that the

gravaman of the claim is that she was udiely terminated based on, inter alia, race
discrimination. That is, such is the adseaction of which plaintiff is concerned

Defendants assert confusion because ptaintermixes the Section 1981 claim with the
Title VII claim. They point to some typographi@lors as well in plaintiff's reference to Title
VII. Although defendants are correct, the gahsvely identical seain 1981 claims (and Title
VII claims) are clear enough.

Therefore, although the couras some doubt that the parties to the Section 1981 clai

have been adequately identifiesee Fed. Of African Americ&ontractors v. City of Oakland,
5
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96 F.3d 1204 (9th Cir. 1996), these claims shafiogeward. There is simply no point to further
amendment here insofar as defendants have suffromice of the claims. No further motions
dismiss will be permitted on these claims. Shoulit@cies exist, those deficiencies may be
addressed on motion for summary judgment @mg one motion for summary judgment will b
entertained).

B. Disparate Impact/Disparate Treatme@laim (Third Cause of Action)

The court has already ruledatithis claim cannot stand ssgnisconstrues an evidentiary|
theory for a claim. This claim should, therefdre,dismissed without leave to amend. It mus
noted, however, that plaintiff's corgint is rife with allegations c& long and repeated pattern
the different treatment of black versus whataployees. This evidence may be pursued in
whatever discrimination claimexist going forward, e.g., seati 1981 discrimination claim on 3
theory of disparate treatment.

No facts regarding disparate impact have lstrforth in the FAC, even assuming that
they could be brought in @stion 1981 claim (and they carthor a Title VII claim.

Accordingly, this claim set forth as tfAdéird Cause of Action should be dismissed
without leave to amend.

C. Title VIl Claim (Race Discrimination) (First and Sixth Causes of Action)

Defendant moves to dismiss this claingofar as it is based on race discrimination,
because plaintiff never expressly assesigch a claim in her administrative filings.
Administrative exhaustion through the EE@& condition precedent to the filing of a

Title VII action in court._Anderson v. Bedict, 2012 WL 952863 *2 (E.D.Cal. 2012). The

EEOC charge must be filed within 180 days oflds discriminatory act (owithin 300 days in 3
state, such as California, which has its @mti-discrimination laws and agency. 42 U.S.C.
82000e-5(e)1. When the agency issaeght to sue lettethe plaintiff then has 90 days to file
complaint in the federal cour U.S.C. section 2000e-5(f)(1Df course, the claim in federal

court must have been fairly set forth as sid@ the administrative claim for each of

> The Title VII claims are interspersétthe text with Section 1981 claims.
6
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complainant’s court claims, i.e., “can reasondi#@yexpected to grow out of the charge.”

Rodriguez v. Airborne Express, 265 F.3d 890, @M Cir. 2001) (refusing to find that an

ethnicity discrimination charge in the adnsinative complaint would include a disability
discrimination claim.)

Defendants attach the entire amended complaint to their motion, including Exhibits
B, the Exhibits which contaiportionsof the record before the EEOC and FEHA. Defendant
cite to a page of Exhibit A which recounts fHaintiff's allegations: discrimination because of
age, disability and se%. The problem here is that the recounting is done by the Sacramenta

defendant agency in itesponse to the allegationhere are no pages comprising the

administrative complaints themselves. Nor do the EEOC decisions themselves set forth the

allegations.

It may well be that defendants’ charaiation of plaintiff's allegations are 100%

A ano

)

accurate, or even a quote. It also may well bette legal discussion by defendants on the need

to specifically identify the basdsr bringing the administrative claiis spot on. Finally, it might

well be the case to continue the Title VII claimyoto receive the actual allegations will be wa
of time. Nevertheless, in order to dismiss thgeTVIl claim on the basis of a lack of exhaustig
the filed complaint must be reviewed, not simiblg response to it. The undersigned cannot |
out the possibility (having reviewed the FAC in thése) that race is mentioned in some area
the administrative complaint, but pags not in the introductory paragraphs.

The matter can easily be cleared up through discovery and a submission of the act
administrative complaint on summary judgment.

For the same reasons that the undersidoend the Section 1981 racial discrimination
allegations sufficient enough to proceed, uhdersigned finds simitly for the Title VII
allegations.

Plaintiff was previously advised that tbely proper party for Title VII discrimination

claims was the entity for which plaintiff worte Miller v. Maxwell's International Inc., 991 F.2

® Although plaintiff's administratie complaints referenced sesdiimination, such an allegatiq
is not made in the FAC.
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583, 587 (9th Cir. 1993); Romain v.Shear, 792dF1416, 1417 (9th Cir. 1986). Plaintiff has

sued several defendants including Does 1-100 weaadividuals that plaintiff thinks may be a
part of this lawsuit at some time FAC at p.4, Para. 7. Therefore, all defendants other than
County of Sacramento, should be finally dismissed for the Title VII federal discrimination ¢

D. Age Discrimination Claim (Second Cause of Action)

To pursue a private ADEA claim in fedecalurt, a plaintiff must comply with the
administrative exhaustion requirements of 28.0. § 626. As in Titl¥/1l cases, “substantial
compliance with the exhaustion requiremera jarisdictionalpre-requisite ... [and] [t]he
jurisdictional scope dafe plaintiff's court action dependa the scope of the EEOC charge an

investigation.” _Leong. v. Potter, 347 F.3d 1117, 1122 (9th Cir.2003). “Exhaustion of

administrative remedies is a condition precedeiie filing of an action under the ADEA in

federal court.” _Parisi v. Boeing Co., 400 F.3d 583, @b Cir.2005). In Caldrnia, a “deferral”

state (29 U.S.C. § 633(b)), these exhaugtguirements include the filing of an age
discrimination charge with the California pertment of Fair Eloyment and Housing
(“DFEH") within 300 days of the alleged unléwi practice. _See 29 C.F.R. 1626.7. Filing with

the DFEH is deemed to be a filing wite EEOC and vice versa. McConnell v. General

Telephone Co. of California, 814 F.2d 1311, 184tk Cir.1987); see also 29 C .F.R. §

1626.10(c) (“charges received by one agency ... bealeemed received liye other agency fo
purposes of § 1626.7”). There is digpute that the plaintiff méhe exhaustion requirement fo
claim of age discrimination.

The ADEA makes it unlawful for an employer “talfar refuse to hire or to discharge a
individual or otherwiseliscriminate against any individuaith respect to his compensation,
terms, conditions, or privileges of employment, because of such individual’'s age.” 29 U.S

623(a)(1). These prohibitions apply to “individualso are at least 40 years of age.” 29 U.S.

8§ 631(a). The ADEA makes it unlawful for an emplio§te fail or refuse to hire or to discharge

any individual or otherwise digminate against any individualith respect to his compensatiot
terms, conditions, or privileges of employment, because of such individual’'s age.” 29 U.S

623(a)(1). These prohibitions apply to “individualso are at least 40 years of age.” 29 U.S.
8
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8§ 631(a); see also Coleman v. Quaker Oats Co., 232 F.3d 1271, 1280 (9th Cir.2000).

A plaintiff alleging discrimination under ¢hPADEA may proceed under two theories of
liability: disparate treatment or disparateewt. Proof of disparate treatment requires
showing that the employer treats a persorg p&intiff, less favorably than others

because of their age. In contrast, discrir@namotive or intent need not be shown ung
a disparate impact theory, which challengesdily neutral employment practices whic
have a discriminatory impact. However, unther latter theory thplaintiff must actually
prove the discriminatory impact at issue, eatthan merely an inference of discriminatc
impact.

Rose v. Wells Fargo & Co., 902 F.2d 1417, 1421 (9th Cir.199@Yions omitted).

Plaintiff here has alleged both disparate im@antt disparate treatment as a separate g

of action which this court has already ruled ipioper. ECF No. 19 at 9:8-11 On the basis of

what she has alleged, however, odilgparate treatment seems appropriate as a theory in thi
if the age discrimination claim turmait to have any resonance at all.

Defendants seek dismissal of this clamthe ground that the Amended Complaint fai
to state any salient facts in supipof the claim that her dismissal was based, in some patrt, o
age. ECF No. 21 at 13. In so doing they arguettfeatomplaint fails to meet the plausibility
standard established in Igbal, supra.

A review of plaintiff's allegations discloseslgriwo mentions of age. First, she allege
that she is a 59-year old Black female. ECF 2D Ht. At paragraph 62 ashefers to herself as
an African American over 40 years of age.r Hmtement of the Second Cause of Action, whi
is based upon age discrimination adds no amtitifacts and merely make the conclusionary
allegation that the age discrimination of wh&ghe complains flowed directly from her
participation in “protected activity” -- preswhnly her complaint to the Equal Employment
Opportunity Commission [‘EEOQ! 1d. at 11 71-74.

In short, the foregoing effort to plead fatd support an ADEA claim does not reach th

level of plausibility requiredby Twombly v. Bell Atlantic Corp., 550 U.S. 544 (2007). This cc

has held that this decisiondthose which followed “have regnized that the elements of a
prima facie case are ‘relevanttte court’'s analysis of the sufficiency of the complaint.”

Manzoor v. Travis Credit Uoh, 2012 WL 2921380 *3 (E.D.Cal. 201Q)otingO’Donnell v.

jey)
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U.S. Bancorp Equipment Finance, Inc., 20¥0 2198203 at *3 (N.D. Cal. 2010). See also

Sablan v. A.B. Won Pat Int’| Airport Abority, 2010 WL 5148202 a&# (D.Guam 2010).

Nothing of substance has been pleaded in the FAC

However, as previously referenced, attadiogplaintiff’'s complaint and reproduced in t
Motion to Dismiss are a number Bkhibits. Even if the undersigned could review defendant
recounting of the allegations for purposes dedaining whether amendment was possible, th
allegations are far from sufficient.

One of the documents, marked as Exhbib defendant County’s Motion to Dismiss,
contains the County’s response to plaintifEOC complaint, and states the Complainant’s
allegations as follows: “[o]n or about February 2013, during my monthly staffing with Mrs.
Chambers, she made a statement that the gponsibilities have clmged, then Ms. Chambers
stated to me that he was looking for anotherfgsbme because the job was getting hard.” EC
21-1 at 27. Further the documealverts to a statement by plaintiff to the EEOC that “[on or
about 27 February 2013, during a unit meeting sogervisor — Mrs. Marina Chamber asked 1
how many years before | retireom Respondent.”_Id. at 29Vhen given a chance to expand ¢
these sparse facts when she respondecktpahding motion, however, the only substantive
statement plaintiff made was tHatephen Wallach had told her when she complained about
she saw as unacceptable behavior by her sigpemhat she shoutiinderstand that my
supervisor would treat a workeloser to her own age better because they have more in com
with them.” ECF No. 23 at { 27. She appéyedoes not know if te person who ultimately
replaced her was younger than she, but does state in that same opposition document that
“believes” that is the case “because why wdaile Defendants hire a 55 year old person.” EC
No. 23 at T 29. These allegations are woefully insufficient.

Plaintiff has had two opportunities to pleadaaye discrimination claim, and has not co
close. The undersigned thinks such is enough. No further amendment attempts should be

allowed.

" At the time of her termination, plaintiff reelf would have been a 55-56 year old person.
10
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E. Failure to Accommodate Disability (ADA) (Fifth Cause of Action)

This claim has no substance to it at alfl é&ails under the Twombly and Igbal standard

discussed above. Plaintiff raiste fact that she had beleospitalized twee in 2007, ECF No.

20 at 1 21, and received an ADA accommodatiorthast pains in 2008._1d. at  22. In Marc
2013 she complained of chest mawhile requesting an FMLA leawto care for her mother, anc
visited with her cardiologist while on leavid. at  42. Apparentlger ADA claim rests on her
assertion that the supervisor stibbhve advised her to seek neadicare and, perhaps, to seek
disability leave when she adviséhe supervisor of the chgsins. There is no authority,

however, for the concept that an employer nmistrvene in such a manner which would, to sé

J7

—

Ly

the least, be more than a littierusive. The court’s researblas not disclosed even a suggestion

of such a responsibility on the part of anpéoyer based on a single comment from an emplo}
and plaintiff does not claim that shekedfor either a disability leave or a disability
accommodation on account of her own health problems at that time. For this reason this ¢
will be recommended for disssal without leave to amend.

F. FMLA Claim (Fourth Cause of Action)

Under the FMLA any employee with at led& months service arat least 1,250 hours

service with the current emplayduring the previous 12 monthnu is eligible for leave under

the Family Medical Leave Act [‘FMLA”]. 29 U.S.& 2611. Plaintiff mestthese criteria. One

basis of eligibility for such a leave, up1@ workweeks during any 12-month period, 29 U.S.C.

2612(a)(1), is when it is needed in order to dareamong others, a parent of the employee if
that parent has a serious heatimdition. _Id. at (1)(C), Aemployer may require that any
request for leave be supportedawgertification issued by a healthre provider for the person ¢
whose behalf the leave is taken. Id. at 26)1.3(f the employedoubts the validity of a
certification it may, at its expse, require that the emplg obtain a second opinion from a
provider designated or approved by the emplayed, a third such opinion if the first two
disagree._ld at 2613(c)(1). It is unlawful foremployer to interfere withp restrain or to deny
an employee’s exercise or attempt to exertiseights granted in tHaw. 29 U.S.C. § 2615.
The remedies available for violation of thetAwclude money damages and, where appropria

11
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equitable relief including reinstatement of@oyment, 29 U.S.C. 8§ 2617, and the complainar
may bring an action to enforce the rights grdnteany Federal or State court of competent
jurisdiction. 1d. at (a)(2).

In the moving papers defendants expthist although plaintiff got the certification

required in order to obtain leave to takeecaf her mother, who was in a nursing home and

—

suffering from dementia, the physician who prodadtewithdrew the certificate when she learned

that plaintiff had not brought her mother ta heme for her continued care. ECF No. 21 at
20:10-18. They challenge the sufficiency diptiff’'s claim on grounds that her failure to
provide sufficient medical certification sufficéol support the suspensi of leave and her
termination for using the leave for purposes othan intended, i.e., she did not bring her mot
home. _Id. at17:12-18:5. They alamggue that the claim is barreg the applicable statutes of
limitations which are two years afteccurrence of the claimed interénce or three years if tha
interference was “willful” insofar as the employ&new or recklessly disregarded whether its
conduct violated the statute. Id. at 21:5216.

Statute of Limitations

Although the undersigned disagrees with defatgithat plaintiff has not, under the fair
lenient standards associated with a motion to dispsiubstantively statedclaim for ordinary or
willful breach of the Family Medical Leave AFMLA), it does appear that the statute of
limitations for FMLA claims expired prior to the teplaintiff filed her lawsuit in this court.
This is true for either the “ordinary?MLA violation or the “willful” violation.

Plaintiff alleges that on April 22, 2013, sivas informed by her supervisor that her
FMLA leave had been revoked, she was carseid AWOL, and she was thereafter on
administrative leave. Although the FAC refeces further conversahs where plaintiff
attempted to convince her supesi@therwise, and she was finalgrminated, in part, because

found abuse by her agency of the FMLA, the ¢wdnich triggered thelleged breach of the

8 Defendants have provided sufficient case lasujgport each of thearguments in isolation,
i.e., without consideratioof the unique facts alleged by pl#ify and the court will therefore nof
recount that authority here.
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FMLA was not the termination of plaintiff's gtoyment but rather thApril 22, 2013 event.

The case which disposes oistissue is defendants’ citedse of Hanger v. Lake County

390 F.3d 579 (8th Cir. 2004). The statute of limitasi for an ordinary violation of the FLMA i$

two years; a willful violation h&a limit of three years

giting 29 U.S.C. 88 3617(c)(1) and
2617(c)(2) respectively. Importantly is the time of the FMLA breach alleged (here, the first
and last event of plaintiff's FMLA leave lmg terminated and her then AWOL status) which
commences the limitations period. Further,lgter administrative edicts of the finding that

plaintiff had abused her FMLA leave, i.e., lseibsequent termination, dorot cause the accrue

period to change. Hanger at 583; see algeceBav. lllinois Dept. ofCorrections, 803 F.3d 893

894-896; Hillstrom v. Best Western TLC Hotel, 354 F.3d 27, $30t. 2003).

Finally, plaintiff's actions in initiatindeEOC administrative poeedings for alleged
discrimination doesot toll the FMLA limitations period, ano EEOC exhaustion is required fa

the FMLA claim. Medlock v. Fred FitncChildren’s Home, 2014 WL 4756055 *6 (N.D.Cal.

2014) (and cases cited therein). See alsodey v. Advance Stores Co. Inc, 2015 WL 39481

*5) (D. Kan. 2015) (and cases dtéherein). _See generallyghihson v. Railway Express Agend

421 U.S. 454, 465-66 (1975) (administrative proceedialgded to a Title W action does not tol
the limitations period for a 42 U.S.C. section 1@&tion). While an employer’s deception in
terms of advising plaintiff not to file suit, otherwise causing her ntut file suit, could be

grounds for tolling the limitations period, &lkman-Bahams v. Jewell, 2016 WL 1029587 (N.

Cal. 2016), no such activity is alleged here.

Plaintiff's complaint was filed May 2, 2016. Thdgate was over three years from April 2

2013. Thus, either variety of FMLA violatios time barred (although the willful violation by
only a few days).

The FMLA claim should be dismissed.

G. Fourteenth Amendment Claim, (“Fourth” Cagaief Action; this number is a duplicate in

the FAC)

Plaintiff describes her Fourteenth Ameratthdue process claim on the caption page ¢

her complaint as “14Amendment Due Process Violation (Failure to Properly Inform) FEHA
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Government Code Section 12940, et Seq.” [sitdwever, the text of her claim within the bod)
of the FAC is much clearer—she alleges ontieprivation of meaningt hearing Fourteenth
Amendment claim.

Claims brought under theoErteenth Amendment afeng that plaintiff was
unconstitutionally discharged from employment requires that the plaintiff show she had a
property right in continued employment forglie did, the State cannot deprive her of this

property right without providing due proce<Sleveland Bd. of Educ. v. Loudermill, 470 U.S.

532, 538 (985). Such property intst®are not inherent in theo@stitution, but rather “stem frot

an independent source such as state lawardBof Regents v. Rotd08 U.S. 564. 577 (1976).

In Skelly v. State Personnel Bd., 15.G3d 194, 206-207 (1975), the California Suprem

Court held that state law carfed a property interest in eitoyment for public employees who
had reached the status of “permanent employeedaosed to probationary status). It furthe
held that in order to satisfy due process amnay considering disciplary action against a publi
employee must accord the employee certaincgdaral safeguards,” including “notice of the
proposed action, the reasons therefor, a coplyeo€harges and matais upon which the action
is based, and the right to respond, either oraliy @vriting, to the athority initially imposing
discipline. 1d. at 215. “The Supreme Court’sediive gave rise to a administrative procedure
known as &kellyhearing, in which an employee has tpportunity to respond to the charges

based upon which the proposed discipline is basgtigpin v. Los Angels City Bd. of Civil

Service Com’rs, 148 Cal.App.4th 272, 280 (2007). These state protections support plainti

procedural due process claim.
The California courts havesal recognized that “Due Process is a ‘flexible concept.”

Gilbert v. City of Sunnyvale, 130 Cal.App1264, 1275 (2005). The “essence” of the due

process right in the prest context is that public employem® entitled not only to notice of the
nature of the charges that led to the disciptirsgposed, but also thelsstance of the relevant
supporting evidence ana@ ‘meaningful opportunity to respadhgrior to discharge. Gilbert at

1278),citing Arnett v. Kennedy,416 U.S. 134, 170 (1974) (Powell, J concurring). Plaintiff's

claim that she was prevented from respondirtheégorimary charge agest her regarding the
14
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conditions of her FMLA leave by discussing tandition of her mother and the steps she wa
taking to protect her, essentially amotm claim that she did not haven@aningfulopportunity
to meet the chargésyhich is enough to preserve thisich. See ECF 20 at 196(a). In the
balance of her claim on due process grounds sheladdlenges the impaatity of the hearing
office and the failure to provide her an opportumdityeview the evidence against her. Taken
together these allegations could bers by a factfinder as a denial ahaaningfulopportunity to
be heard by the ultimate factfinder. Thus th&ral however problematic it may turn out to be
should go forward at this point.

H. State Law ClaimgSeventh Causes of Action)

Plaintiff was previously advised of the neassef filing a state anhinistrative claim in
order to proceed on the state law claims fourtieinComplaint. Order at 7. Exhaustion of the
state requirement that a claim must be filed whit accused entity and denied before a suit m
be brought in court is a jurisdional prerequisite and therefaitee absence of a properly filed
and determined tort claim denies this cdhe jurisdiction to entertain an action on those

unexhausted claims. Goethe v. CalifornipB®ment of Motor Vehicles, 2008 WL 489554 *3

(E.D.Cal. 2008); see also Brown v. Puget Sourst EApprenticeship & Training Trust, 732 F.2

726, 729-730 (9th Cir. 1984)(re parallel Hawaiian requirement). Thus the court should dis
the state claims here without leave to amemdaiture to exhaust thedministrative remedy the

State has provided under the State Tort Clahets Evans v. CSP Sacramento, 2011 WL

5593077 (E.D.Cal. 2011). Further, these claiheul be dismissed without leave to amend.
CONCLUSION
Causes of action (Claims) 1, 6, and 4 (Fourteenth Amendment) should proceed ang
defendants be required to answer said clamg/ever, only the County of Sacramento is the

proper defendant for the Title VII claim; Causes of Action (Claims) 2, 3, 4 (FMLA), 5 and 7

® In their moving papers defendants truncatedtie process issue to the requirements for not
and opportunity to be heard, which they aveirlff admits she received, and leave out the
qualifying of the term “opportunity” by the term ‘@aningful.” Citing_Loudermill, supra, at 545
546. The absence of the term “meaningful” from éimalysis of the rightonferred would reduc
the concept of predeprivation hiewy to a meaningless, rote pemure which clearly is not what
either the United States or tlalifornia Supreme Court intended.
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(State claims) should be disssed without leave to amend.
These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuarth® provisions of 28 U.S.C. § 636() Within twenty-one days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrate Judge’s Findings and Recommendatias, reply to the objections
shall be served and filed withfourteen days after service thie objections. The parties are
advised that failure to file objections within thgecified time may waivihe right to appeal the

District Court’s order._Martinew. Ylst, 951 F.2d 1153 (9th Cir. 1991).

DATED: October 30, 2017

/s/IGregoryG. Hollows
GREGORY G. HOLLOWS
UNITED STATES MAGISTRATE JUDGE
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