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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

TROY ANDERSON, No. 2:16-cv-1021 MCE AC P
Petitioner,

V. ORDER AND FINDINGS &
RECOMMENDATIONS

WILLIAM MUNIZ, Warden, S.V.S.P.,

Respondent.

Petitioner, a state prisoner proceedingg®phas filed a first amended petition for a wr
of habeas corpus pursuant to 28 U.S.C. § 2254. ECF Nos. 19, 25. Currently pending bef
court is respondent’s motion to dismiss thatjpm. ECF No. 32. Petitioner has filed an
opposition to the motion to dismiss (ECF No. 3&)well as several motions for miscellaneou
relief (ECF No. 37, 39, 40, 41). Respondent regheslpport of the motion to dismiss (ECF N
45) and petitioner filed a sur-reply (ECF No. 52).

l. Factual and Procedural Background

A. 2009 Conviction

On November 6, 2009, petitioner pled no contest ¢harge of criminal threat. ECF Nq.

19 at 2; ECF No. 25 at 1-2. He was sentenceaikteen months in state prison. ECF No. 19 3
ECF No. 25 at 1.
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B. 2013 Conviction

On July 16, 2013, a jury found petitioner guiltyasfe count of oral copulation with a
child under age 10, two counts of lewd and lascis touching of a child under age 14, and or
count of child molestation. EQRo. 19 at 8; ECF No. 32 at ECF No. 31-1 at 55. Petitioner
was sentenced to a total of fosight years to life in state prison, which included an enhance
under the Three Strikes law. ECF No. 18;@ECF No. 32 at 6; ECF No. 31-1 at 55.

C. Direct Review

Petitioner appealed his 2018nwiction to the California Court of Appeal, First Appella
District, which stayed the sentanon one of the lewd act counts, but otherwise affirmed the
judgment on March 2, 2016. ECF No. 32-1 at 8he California Supreme Court denied the
petition for review on May 18, 2016. ECF No. 32-1 at 71.

D. State Collateral Review

On March 1, 2016 petitioner filed a pro se petitidar writ of habeas corpus in the
Solano County Superior Court that appearechtlenge his 2009 conviction. ECF No. 19 at
ECF No. 32-1 at 73-86. The petition was @ehon April 26, 2016. ECRo. 32-1 at 88-89. It
does not appear that petitioner filed any subseqediitons. ECF No. 19 at 3; ECF No. 32 at
n.4.

E. Federal Petition

On May 10, 2016, petitioner filed a petition for wofthabeas corpus in this court. ECK

No. 1. The petition was styled as a notice ofegbpf his state petition and it was dismissed v
leave to amend because it failed to spearfy grounds for relief. ECF No. 3. Petitioner
proceeded to file a first amended petition (BXT#- 19), as well as a second amended petition
(ECF No. 25), that the court construed as@ptement to the first aemded petition (ECF No.

26). The petition challenges the use of his 2@0%/cction as a strike for purposes of imposing

! The filing date of documents submittedemhpetitioner was proceeding pro se will be
determined based on the prison mailbox rule. Houston v. Lack, 487 U.S. 266, 276 (1988)
(documents are considered filed at the timeomes delivers them to prison authorities for
mailing).
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three-strikes enhancement as part of his cuo#anse on the following grounds: (1) his plea ¢
no contest to the charge of kirag a criminal threat was inlid; (2) use of his 2009 prior to
enhance his sentence in the 2013 case viothigdle jeopardy; (3) thevidence supporting his
2009 conviction is insufficient; and (4) petitiatee2009 conviction qualifies as a non-violent
felony under California’s Proposiin 57, entitling petitioner to mdisation of his 2013 sentenc
which was enhanced due to his 2009 convictiB@F No. 19 at 5-23; ECF No. 25 at 6-9.

II.  Motion to Dismiss

Respondent moves to dismiss the petition egiftounds that (1) the petition is wholly
unexhausted; (2) Claims One and Three atienaty; (3) petitioner does not meet the “in
custody” requirement for Claims One and Thig®] (4) Claims Two and Four are not cogniza
on federal habeas. ECF No. 32. In replpétitioner’s opposition, respondent argues that
petitioner failed to adequatetgbut any of these grounds fdismissal. ECF No. 45.

In response to the motion to dismiss petitrdmas filed not only an opposition, but also
number of motions for variougpes of relief and a sur-rephlECF Nos. 37-41, 52. In his
opposition, petitioner argues that the motion to dsismshould be denied for a variety of reaso

He argues that he is entitled to an exioepto the exhaustion requirement due to the

ineffectiveness of counsel and lackaafequate state process; thatshentitled to a later start date

for the limitations period; that his custodytire 2013 case satisfies the custody” requirement
that Claim Four is based on a new rule afgtitutional law made retroactive by the Supreme
Court; that filing his petition in this court exhausis claims; and that he is actually innocent.
ECF Nos. 38. His motions for stay and sur-rdplyher argue that he qualifies for a stay and

abeyance under Rhines v. Weber, 544 U.S. 269 (2808)that he is entitled to equitable tollin

ECF Nos. 37, 41, 52.
A. Discussion

i. Claims One and Three

Claims One and Three attack petition@013 enhanced sentencegyounds related to
the substantive validity of the 2009 conviction tpedvided the basis for the enhancement.

Respondent contends that the tustody” requirement, which muble satisfied to establish
3
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federal habeas jurisdiction, is not met as #sthclaims. ECF No. 32 a 12. The court conclug

that even if there is jurisdiction, the claig® barred under Lackawan@aunty Dist. Attorney

v. Coss, 532 U.S. 394, 401 (2001).
Under 28 U.S.C. § 2254(a), a federal court liskiatertain an application for a writ of
habeas corpus in behalf of a person in cuspaguant to the judgment a State court only on

the ground that he is in custody in violatiortlod Constitution or the laws treaties of the

les

United States.” The Supreme Court has inteegk@ 2254 as requiring that the habeas petitigner

be “in custody’ under the conwion or sentence under attack a thme his petition is filed.”

Maleng v. Cook, 490 U.S. 488, 490-91 (1989) (per curiam) (citation omitted). The custody

requirement of 8§ 2254 is jurisdictional. Williamson v. Gregoire, 151 F.3d 1180, 1182 (9th

1998) (citation omitted). A habeas petitionendd considered in custody on a prior convictior
just because it was used to ent@a subsequent conviction foriathhe is currently in custody.
Lackawanna, 532 U.S. at 401 (citing Maleng, 4B8. at 492). However, a petitioner
challenging a fully expired priaronviction that was used talgance a current conviction will
meet the “in custody” requirement where the clariberally construed as a challenge to the
current conviction “as enhanced by the allegéalalid prior conviction.” _Maleng, 490 U.S. at
493-494; Lackawanna, 532 U.S. at 401-02.

Petitioner’s Claims One and Three can bdyaonstrued as challenges to his current
sentence, for which he was in custody at the ofrfding. However, the Supreme Court has h
that even where the custody reqmemnt is thus satisfied, the ajled substantive invalidity of a
prior conviction does not provide grounds fore€li Lackawanna, 532 U.S. at 402. “[O]nce a
state conviction is no longer optndirect or collateral attaak its own right because the
defendant failed to pursue those remedies while they were available (or because the defe
so unsuccessfully), the convimti may be regarded as conclusively valid.” Id. at 403.
Accordingly, a petitioner may not challenigis present custody on grounds that the prior

conviction was not valid. Id.
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The only fully-recognized exception to Lackawanna applies when “the prior conviction

used to enhance the sentence was obtainecewinere was a failure tppoint counsel in
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violation of the Sixth Amendment, as set Foimt Gideon v. Wainwright372 U.S. 335 (1963).”

Lackawanna, 532 U.S. at 404. The record establishes that petitioner was represented by
in relation to his 2009 plea. See ECF Noal23-16. Accordingly, this exception does not
apply.

The Court of Appeals for the Ninth Circinas recognized one other exception, based

the reasoning of the Lackawanna Court:

when a defendant cannot be faulted for failing to obtain timely
review of a constitutional challenge to an expired prior conviction,
and that conviction is used to enhance his sentence for a later
offense, he may challenge the enhanced sentence under § 2254 on
the ground that the prior conviction was unconstitutionally
obtained.

Durbin v. People of California, 720 F.3d 1095, 1099 @ith 2013). In Durbin, the Ninth Circu

found that the petitioneoald not be faulted for his failure tbtain timely review of his claims
because the state court refuseidhaut justification, to review his claims based on the incorre
determination that he was not in custody. Id.G9-1100. In this case,efe is no evidence thé
petitioner was prevented from pegeging his claims to the statewrt. Although petitioner argue
that he believed he could not appeal the 2009 ctiowi because it was thestdt of a plea (ECF
No. 38 at 4, 11), California Penal Code § 1237 nits an appeal from a plea of no contest
where a defendant files a sworn statement “shguweasonable constitutional, jurisdictional, o
other grounds going to the legality of the procegdi and the trial court issues a certificate of
probable cause for appeal. Téés no evidence that petitiongas prevented from filing an
appeal or that he attempted to submit an app@alas then deniegithout justification.
Petitioner also appears to allege that i@ not have brought his claim that his 2009
plea was involuntary until he was convicted 012, because that was when he learned that t
2009 conviction would constitute aike. ECF No. 38 at 4-5. Hower, “[t]he possibility that

the defendant will be convicted of another offense in the future and will receive an enhanc
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sentence based on an instant conviction is wleat consequence of a guilty plea” and therefore

does not render a guilty plea involuntary. United States v. Brownlie, 915 F.2d 527, 527 (9

1990).
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For all these reasons, petitioner’s 2009 convictust be considered conclusively vali
See Lackawanna, 532 U.S. at 403. Claims One areeTpremised on the invalidity of the pri
conviction, are accomndgly barred.

ii. Claims Two and Four

Respondent moves to dismiss Claim Two, \Wwhadleges that the enhancement violated
double jeopardy, and Claim Four, which assews$ @alifornia’s Proposition 57 requires his
sentence to be modified, on the ground that theglve violations of state law and are therefo
not cognizable on federal habeas. ECF No. 324t5. The court agredisat Claims Two and
Four do not present cognizable grdaror federal habeas relief.

“[1]t is not the province of &ederal habeas court to reexamine state-court determinat

on state-law questions.” t&dle v. McGuire, 502 U.S. 657-68 (1991); Middleton v. Cupp, 76¢

F.2d 1083, 1085 (9th Cir. 1985) (habeas religfuinavailable for alleged error in the
interpretation or application ofage law”). This includes the imfaretation or application of stat

sentencing laws. Miller v. Vasquez, 868 F.2d 11116,8-19 (9th Cir. 1989eclining to addres

“[w]lhether assault with a deadly weapon qualifies as a ‘serioosyfelinder California’s
sentence enhancement provisions [becauseatfjigestion of state sentencing law”).

To the extent Claim Two attempts to assleat petitioner's enhaed sentence violates

state law because the court did pmperly interpret and apply igovisions, it is not cognizable

on federal habeas. His claim that the enhancement constitutes double jeopardy because

second punishment for his previous conviction also fails to state a claim.

It is true that the “Double Jeopar@lause protects against . . . the
actual imposition of two punishments for the same offense.” Witte
v. United States, 515 U.S. 389, 115 S. Ct. 2199, 2204, 132 L. Ed.2d
351 (1995). But although the thretrikes statute might seem to
violate this principle, the SuprenCourt has long since determined
that recidivist statutes do not violate double jeopardy because “the
enhanced punishment imposed for the later offense ‘is not to be
viewed as either a new jeopardy or additional penalty for the earlier
crimes,’” but instead as ‘a stiffened penalty for the latest crime,
which is considered to be an aggravated offense because a
repetitive one.” _Id. 115 SCt. at 2206 (quoting Gryger v. Burke,
334 U.S. 728, 732, 68 S. Ct. 1256,192Zd. 1683 (1948)); see also
Spencer v. Texas, 385 U.S. 55%9-60, 87 S. Ct. 648, 17 L. Ed.2d
606 (1967);_ Moore v. Missouri, 159 8.673, 16 S. Ct. 179, 40 L.
Ed. 301 (1895).
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United States v. Kaluna, 192 F.3d 1188, 1198-99 (9th1G89) (alteration in original). Claim

Two of the petition tharefore fails to state a claim for relief and must be dismissed.

With respect to Claim Four, petitioner arguhat his 2009 conviction qualifies as a no
violent felony under California’s Proposition %titling petitioner to a modification of his 201
sentence. ECF No. 25 at 6-9. In response fmrefent’s argument thatishclaim is purely an
issue of state law, petitioner contends the claim relies on a new rule of constitutional law tl
retroactively applies to cases on collateral revi®&ZF No. 38 at 10, 13etitioner is mistaken
both as to the scope of Proposition 57 andststatus as a new rule of constitutional law.
Proposition 57 created an amendment to the@ala Constitution thatreated an additional
avenue for parole consideratiand altered the process for chaggminors in criminal court.
2016 Cal. Legis. Serv. Prop. 57 (West); Cal. Const. art. |, § 32; Cal. Welf. & Inst. Code 88§
707. Proper application and interpretation of Prajmws57 are therefore state law issues that
not cognizable in federal habeas, and ClaimrFoust be dismissed for that reason.

lii. Timeliness

Section 2244(d)(1) of Title 28 of the United States Code contains a one-year statuts
limitations for filing a habeas petition in fedecalurt. The one-year clock commences from o
of several alternative ggering dates. 28 U.S.C. § 2244(d)(Ir).most cases, ¢happlicable date
is that “on which the judgment became final by donclusion of direateview or the expiration
of the time for seeking such reviéw28 U.S.C. § 2244(d)(1)(A).

Respondent argues that Clai@ee and Three are untimely because they are direct
challenges to petitioner’s 2008rviction, and the statute oftlitation expired on November 12
2010. ECF No. 32. The undersigned has consthexg claims as chahges to petitioner’s
enhanced 2013 sentence. Accordingly, the litmits period runs from the date petitioner’s 2(
judgment became final. The California Supreno&i€denied the petition for direct review on
May 18, 2016 (ECF No. 32-1 at 71), and the farsiended petition in this case was filed on
November 7, 2016 (ECF No. 19 at 25). The petition was therefore timely.

iv. Exhaustion

Under the Antiterrorism and Effective Ded®enalty Act of 1996 (“AEDPA”), habeas
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petitioners are required to exhagkdte remedies before seekingetin federal court. 28 U.S.C.

§ 2254(b). The exhaustion doctrine ensures that state courts will heeenagful opportunity
to consider allegations of cortstional violations wthout interference frorthe federal judiciary.

Rose v. Lundy, 455 U.S. 509, 515 (1982). A petittaatisfies the exhaustion requirement by

fairly presenting all federal claims the highest state court befgneesenting them to the federg

court. Baldwin v. Reese, 541 U.S. 27, 29 (2004aficihs omitted). This means that “a plaintiff

cannot seek the interveoti of a federal court until he has fisbught and been denied relief in

the state courts, if a state remedy is availabteadequate.” Preiser Rodriguez, 411 U.S. 475

477 (1973). This total exhaustion requirement hasexceptions: (1) whefthere is an absence

of available State corrective pess; or [(2)] circumstances exist that render such process
ineffective to protect the rights of the dippnt.” 28 U.S.C. 8§ 2258{(1)(B)(i)-(ii).

It is clear that petitioner hamt exhausted his state countnedies. He has filed only on
petition with the California Supreme Coumdait does not raise any claims that his 2009
conviction was invalid or was &d to improperly enhance teentence for his 2013 conviction.
ECF No. 32-1 at 2-53. Althoughg@ner contends that exhaustion should be excused for g
number of reasons, none of them has any merit.

Petitioner argues that Claims One and Threendicheed to be appealed to the Californ
Supreme Court, because they were properly exéaly filing in this court. ECF No. 38 at 8.
However, district court reviewannot exhaust claims thateanot passed through the state’s
appellate system. Petitioner must exhaust “the remedies available to him in the state cou

before he is “entitled to relief in a federal cbor by a federal judge.Ex parte Hawk, 321 U.S.

114, 116 (1944). Petitioner also makes concluassgrtions that state remedies were not
available or were ineffective, but does not explwhat circumstances exist that could qualify
him for either exception to exhaustion. ECF No. 38,&, 8. To the extent petitioner attempt
argue that his belief that lveuld not appeal his conviction because ofphes agreement
rendered state remedies unavailabid inadequate (id. at 4-5, 11), he fails to show that reme
were actually unavailable or inadequate. Remnore, as addressed above, California has a

procedure for challenging convictiotigat result from plea agreements.
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Petitioner also argues thathaustion Claims Two and Four should be excused due tg
ineffective performance of his counsel on app&lF No. 38 at 9. Petitioner alleges that his
“appellate counsel who was unwanted represented [him] only through a tenuous &
unacceptable legal fiction.”_Id. However, petitiofesls to explain how aunsel’s failure to rais
the claims on direct appeal prevented him framing them himself on collateral review.

Petitioner further asserts thas failure to exhaust should be excused under the procg
default doctrine._Id. at 2-3, 7-8. Petitionerynee attempting to argue that his claims are
procedurally defaulted anddfefore technically exhaustbeécause remedies are no longer
available. However, there is no evidence of pdaral default and petitioner has not shown th
the claims would now be procedilly barred in state court.

Finally, petitioner assertiat in the alternative, he shouddd granted a stay to exhaust |
claims. A district court may stay a fully unexiséed petition if the geioner had (1) good caus
for his failure to exhaust, (2) his unexhaustednst are potentially meritmus, and (3) there is
no indication that the peftiner engaged in intentionally dilagolitigation tactics._Rhines v.

Weber, 544 U.S. 269, 278 (2005) (establishingdsad for stay and abeyance); Mena v. Long

813 F.3d 907, 910 (9th Cir. 2016) (holding Rhines i@gdb wholly unexhausted petitions). The

court has determined that none of petitionerggnes present cognizable bases for federal hab
relief. Accordingly, the unexhausted clairask potential merit and a stay is therefore
unwarranted.

B. Conclusion

For the reasons explained above, responderdtson to dismiss should be granted on
grounds that petitioner has failed to preseyt@ognizable claim and that all claims are
unexhausted. Because petitioner’s claims aren@oitorious, his motion for stay should be
denied.

I1l.  Motions to Compel, Appoit Counsel, and Sever

Petitioner has filed motions to compel digery, appoint counsednd to sever Claim
Four. ECF Nos. 37, 39, 40, 41. In light of thearmendation that the petition be dismissed

failure to state a claim and failure to exhaust, these motions will be denied.
9

the

[1°)

dural

at

S

D

eas

for




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

IV. Certificate of Appealability

Pursuant to Rule 11 of the Federal Rules€ning Section 2254 Cases, this court mu
issue or deny a certificate of appealability whesmtiers a final order adverse to the applicant.
certificate of appealability magsue “only if the applent has made a substantial showing of |
denial of a constitutional right.” 28 U.S.C. 85&%¢c)(2). For the reasons set forth in these
findings and recommendations, a substantial shgwf the denial of a constitutional right has
not been made in this case. Thereforegartificate of appealalii} should issue.

V. Plain Language Summary

It is being recommended that the motion tendss be granted. Even though you meet
“in custody” requirement and your petition is timmehone of your claims have been presenteg
the California Supreme Couma@ none of them state clairfe federal habeas relief.

Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner's motions to compédiscovery (ECF No. 39), to appoint counsel (ECF N
40), and to sever Claim Four (EQ®. 41) are denied as moot.

2. Petitioner’'s second motion for a stay ambyance (ECF No. 41) is denied as
duplicative.

IT IS FURTHER RECOMMENDED that:

1. Respondent’s motion to dismiss (ECF 188) be granted on the grounds that the
petition fails to state any cognizaldkaims and is wholly unexhausted;

2. Petitioner’s motion for a stay and abeyance (ECF No. 37) be denied;

3. Petitioner’s petition for writ ohabeas corpus be dismissed,;

4. This court decline to issue the certificafeappealability referenced in 28 U.S.C.

§ 2253.

These findings and recommendations are submitted to the United States District Ju
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court andrse a copy on all parties. Sualdocument should be captioned

“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
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objections shall be filed and served within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

DATED: September 28, 2018 _ -
m::—-—- M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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