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8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 BENJAMIN ELLIS, No. 2:16-cv-1083 JAM KJIN P
12 Plaintiff,
13 V. ORDER AND FINDINGS AND
14 L. BARACEROS, et al., RECOMMENDATIONS
15 Defendants.
16
17 | I. Introduction
18 Plaintiff is a state prisoner, proceedinghmitit counsel. Plaintiff seeks relief pursuant {o
19 | 42 U.S.C. 8 1983, and is proceeding in foymaaperis. Defendants’ motion for summary
20 | judgment is before the court. As discussedwedefendants’ motion should be granted on the
21 | grounds that plaintiff failed to exhaust admirasive remedies as to his medical deliberate
22 | indifference claims against defendants Dr.d¢al Baraceros, and this action should proceed
23 | solely on plaintiff's retaliation claimagainst defendant Baraceros.
24 || 1l. Background
25 Plaintiff, a 56-year-old paraplegic, suffers from degenerative joint disease and other sefious
26 | ailments that cause him chronic pain, for which he has been prescribed morphine sulfate extended
27 | release for many years in accordance with Pain Management Guidelines. (ECF No. 12 at 11.
28 | Plaintiff alleges that, in violation of the First Amendment, defendant Baraceros retaliated against
1
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plaintiff for filing a grievance against Baraceros, based on detailed allegations set forth in the $econc

amended complaint. (ECF No. 12.) Specificallpimtiff alleges that defendant Baraceros allege
and improperly cancelled plaintiff’s morphine prescription in retaliation for plaintiff submitting

inmate appeals complaining about defendant Baraceros’ conduct at the California Medical Fa

ily

ility

(“CMPF"). Further, plaintiff alleges that, in viation of the Eighth Amendment, defendants Baraceros

and Dr. Ko were deliberately indifferent taapitiff's serious medical needs by causing the
cancellation of plaintiff’'s chronic pain medications.

On March 14, 2017, the undersigned found that plaintiff's allegations state potentially
cognizable First and Eighth Amendment claims for relief. (ECF No. 13.)

On January 25, 2018, defendants filed a motion for summary judgment on the grou
that plaintiff failed to exhaushis administrative remedies as to (1) his medical deliberate

indifference and retaliationaims against defendant Koand (2) his medical deliberate

indifference claim against defendant Baracér¢&CF No. 33.) On February 22, 2018, plaintiff

filed an opposition, a separate statement of yudesi and disputed facts, and a request for
judicial notice. (ECF Nos. 36-38.) On Marg, 2018, respondent filed a reply to the oppositi
and a reply to the separate statement of facts. (ECF Nos. 39-40.)

[1l. Legal Standard for Summary Judgment

Summary judgment is appropieavhen it is demonstratedatithe standard set forth in
Federal Rule of Civil Procedure 56 is m&the court shall grant summary judgment if the
movant shows that there is no genuine dispute asytanaterial fact and ¢hmovant is entitled t¢
judgment as a matter of law.” Fed. R. Civ. P. 56(a).

I

1 In their motion, defendants construed pldiistipleading as alleging @etaliation claim against
Dr. Ko. The court did not identifguch claim in its screening order. (ECF No. 13 at1.) Inh
opposition, plaintiff confirmed that he did not allegettBr. Ko retaliated against plaintiff. (EC
No. 36 at 14.) Therefore, the undersigned dm¢sddress defendants’ arguments addressin
retaliation claims.

2 Defendants did not move for summary judgron plaintiff's rethation claim against
defendant Baraceros because itnslisputed that platiff exhausted his administrative remedie
as to such claim.
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Under summary judgment practidde moving party always bears
the initial responsibility of informig the district court of the basis
for its motion, and identifying thesportions of “the pleadings,
depositions, answers to interrogaes, and admissions on file,
together with the affidavits, if any,” which it believes demonstrate
the absence of a genuirssiie of material fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986) (quoting then-numbered Fed. R. Civ. P,

56(c)). “Where the nonmoving pgrbears the burden of proof at trial, the moving party neec
only prove that there is an absence of evidénseipport the non-moving gg's case.” _Nursing

Home Pension Fund, Local 144 v. Oracle Conprél Oracle Corp. Sec. Litig.), 627 F.3d 376,

387 (9th Cir. 2010) (citing Celotex Corp., 477 UaBE325); see also Fed. R. Civ. P. 56 advisot
committee’s notes to 2010 amendments (recogninag“a party who does not have the trial
burden of production may rely on a showing thaiarty who does havedtftrial burden cannot
produce admissible evidence to carry its burdeto #ise fact”). Indeed, summary judgment
should be entered, after adequate time for disgoand upon motion, agaire party who fails to
make a showing sufficient to establish the existenf an element essential to that party’s cas
and on which that party will bear the burden adgdrat trial. _Celotex Corp., 477 U.S. at 322.
“[A] complete failure of proottoncerning an essential elerhehthe nonmoving party’s case
necessarily renders all othacts immaterial.”_ld. at 323.

Consequently, if the moving party meets itsiahitesponsibility, the burden then shifts
the opposing party to establish that a genuine i@sue any material fact actually exists. See

Matsushita Elec. Indus. Co. v. Zenith Ra@iorp., 475 U.S. 574, 586 (1986). In attempting tg

establish the existence of such a factuspdie, the opposing party may not rely upon the
allegations or denials of its pléiags, but is required to tenderidence of specifi¢acts in the

form of affidavits, and/or adrssible discovery material in suppof its contention that such a

dispute exists. See Fed. R. Civ. P. 5@8#atsushita, 475 U.S. at 586 n.11. The opposing par

must demonstrate that the fact in contention itens, i.e., a fact thahight affect the outcome

of the suit under the goveng law, see Anderson v. Lildg Lobby, Inc., 477 U.S. 242, 248

(1986); T.W. Elec. Serv., Inc. v. Pacificdél Contractors Ass’n, 809 F.2d 626, 630 (9th Cir.

1987), and that the dispute is genuine, i.e., theeagiel is such that a ressble jury could returi
3
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a verdict for the nonmoving party, see Waolfandem Computer#c., 818 F.2d 1433, 1436

(9th Cir. 1987), overruled in part on otlggounds, Hollinger v. Tita Capital Corp., 914 F.2d

1564, 1575 (9th Cir. 1990).

In the endeavor to establithe existence of a factual gdigte, the opposing party need njot
establish a material issue of fact conclusively ifator. It is sufficienthat “the claimed factual
dispute be shown to require a junyjudge to resolve the partiestf@ring versions of the truth gt

trial.” T.W. Elec. Serv., 809 F.2d at 630. Thie “purpose of summary judgment is to ‘pierge

the pleadings and to assess the pnoairder to see whether thasea genuine need for trial.”
Matsushita, 475 U.S. at 587 (quoting FedCR.. P. 56(e) advisory committee’s note on 1963
amendments).

In resolving a summary judgment motion, dueirt examines the pleadings, depositions,
answers to interrogatories, and admissions ontéigggther with the affidats, if any. Fed. R.
Civ. P. 56(c). The evidence of the opposing party be believed. See Anderson, 477 U.S. at

255. All reasonable inferences timady be drawn from the factsagled before the court must be

drawn in favor of the opposing party. See Matsta, 475 U.S. at 587; Walls v. Central Costa
County Transit Authority, 653 F.3b3, 966 (9th Cir. 2011). Nevhdless, inferences are not

drawn out of the air, and it tee opposing party’s obligation psoduce a factual predicate fromn

which the inference may be drawn. See RidB v. Nielsen Freight Lines, 602 F. Supp. 1224

1244-45 (E.D. Cal. 1985), aff'd, 810 F.2d 898, 902 Qith 1987). Finally, to demonstrate a
genuine issue, the opposing party “must do niea@ simply show that there is some
metaphysical doubt as to the material facts. Where the record taken as a whole could
not lead a rational triesf fact to find for the nonmoving pattthere is no ‘genuine issue for
trial.” Matsushita, 475 U.S. at 586 (citation omitted).

By contemporaneous notice provided onuiay 25, 2018 (ECF No. 33-6), plaintiff was
advised of the requirements for opposing a amhbrought pursuant to Rule 56 of the Federal

Rules of Civil Procedure. See Rand v. Rowland, 154 F.3d 952, 957 (9th Cir. &9B&nq);

Klingele v. Eikenberry, 84¢.2d 409 (9th Cir. 1988).
1
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IV. Undisputed Fact{“UDF")

1. Between September 10, 2014, and May 20, P@ié relevant period” in plaintiff's
complaint), plaintiff Benjamin Ellis was a prisonarthe custody of the d#ornia Department of
Corrections and Rehabilitation (“CDCR4t CMF in Vacaville, California.

2. During the relevant period, defendantwas employed by CDCR as a medical dog
at CMF before transferring to CSP-Solano.

3. During the relevant period, defentiBaraceros was employed by CDCR as a
Licensed Vocational Nurse (“LVN”) at CMF.

4. During the relevant period, plaintifflsmitted one health care appeal, log number
CMF-SC-15000675, that was accepted, adjudicatede@malusted through all three levels of
review. (ECF No. 33-4 at 2-8; 10-21.)

5. In health care appeal, log number EBC-15000675, plaintiff algeed that defendant
Baraceros retaliated against hafter he threatened to submit a staff complaint against her fg
falsely accusing plaintiff of hidig his medications which led tostody staff searching Plaintiff’
cell. (ECF No. 33-4 at 14-16.)

6. Plaintiff did not name or reasonably ittBndefendant Ko, or any other medical doc
at CMF as a party or witnes®laintiff also did not raisany allegations that defendants
Baraceros, Ko, or any other member of the meditdf at CMF, cancelled plaintiff's morphineg
medication. (ECF No. 33-4 at 14-16.)

7. Plaintiff also did not ragsany allegations that defendsuaraceros, Ko, or any othe
member of the medical staff at CMF, categlplaintiff's morphne medication. _(Id.)

8. Plaintiff also submitted seven health cappeals for First anol Second Level review

but not Third Level review, during the relevariod, including logiumbers: (1) CMF-HC-

16041731 (ECF No. 33-4 at 25-33), (2) CMF-46041522 (ECF No. 33-4 at 39-45), (3) CMK

SC-15000693 (ECF No. 33-4 at 47-62), (4) CME-16041883 (ECF No. 33-5 at 2-4), (5) CM

3 For purposes of summary judgment, the urigees! finds these facts are undisputed, unles
otherwise indicated.
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HC-15040483 (ECF No. 33-5 at 10-15), (6) CMEB-15040798 (ECF No. 33-5 at 17-24), and
(7) CMF-HC-15040609 (ECF No. 33-5 at 31-35(ECF Nos. 33-3 at 3-4],9; 33-4; 33-5.)

9. Defendants contend that three of themeen appeals included allegations concerning
plaintiff's morphine prescription(ECF No. 40 at 4.) Plaintiff coahds six of his appeals inclugle
allegations of plaintiff's mgshine: (1) CMF-HC-15000675 (ECFoN33-4 at 2-8; 10-21); (2)
CMF-HC-16041731 (ECF No. 33-4 at 25-33); (3YIF-HC-15041522 (ECF No. 33-4 at 41-45);
(4) CMF-HC-15000693 (ECF No. 33-4 at 47-69) CMF-HC-16041883 (ECF No. 33-5 at 2-4)
(but outside relevant periadgnd (6) CMF-HC-15040798 (ECF N83-5 at 17-24). (ECF No. 37
at 3.)

10. In the first health care appealg number CMF-HC-16041731, signed December 30,
2015, plaintiff confirmed that Dr. Ko prescribeapitiff morphine as PRNtake as needed), bu
that for unknown reasons, a non-defendant medwetior, Dr. Saukhla, changed the prescription
from PRN to take every evenifg(ECF No. 33-4 at 28-29.) PHiiff requested to know what
reason Dr. Saukhla had for changing the presan from PRN, viay Dr. Saukhla or LVN
Baraceros did not inform plaintiff of such ciges, and “why the discontinues.” (ECF No. 33-4
at 28.§

4 Defendants claim this list also includes EMC-15040434; plaintiff claims he never filed a
Health Care appeal CMF-HC-15040434. (ECF Noat33.) Plaintiff oncedes that appeals
CMF-HC-16041883 and CMF-HC-15040609 fall outdike relevant period and should be
disregarded. (ECF No. 36 at 19:4.)

® In this appeal, plaintiff eims Dr. Saukhla changed the prescription from PRN to “MSER.”
(ECF No. 33-4 at 25-33.) However, “MSER’the medical acronym for Morphine Sulfate
Extended-Release. The first level responseigusfthat the change was from PRN to “every
evening.” (ECF No. 33-4 at 31.)

6 On February 19, 2016, the First Level Responsastified two issues: (1) disagreement with
treatment: why prescription changed fromNP® every night; and (2) why medication was
discontinued. (ECF No. 33-4 at 31.) The reveewoted that the preggtion change from PRN
to every evening on August 18, 2015, was “dueléoical error,” and that the morphine
prescription was stopped on OctoB&t 2015, due to violation of pldiff's pain contract, refusal
of “spot urine toxicology seening.” (ECF No. 33-4 &1.) Plaintiffexpressed his
dissatisfaction with this responsgating that he did not chatige the 10/27/15 cancellation, but
rather why Dr. Saukhla had phaiff’'s medical chart for twaveeks, and why did Dr. Saukhla
discontinue plaintiff's medicain on 8/19/15 and 8/27/15, when. Bio was plaintiff's primary
care physician. (ECF No. 33-4 at 30.)

6
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11. On April 4, 2016, health care &ah log number CMF-HC-16041731, was partiall
granted at the Second Level ofiev after prison officials reewed plaintiff’s medications.
(ECF No. 36 at 37-38.) However, in that healtine appeal, plaintiff did natllege that defenda
Ko, or any other medical doctor, at CMF retalibsgainst him and/or took inappropriate actio

to cancel plaintiff's morphine prescripti. (ECF Nos. 33-4 at 25-33; 36 at 37-38.)

12. In the second health care appea,number CMF-HC-15041522, plaintiff requeste

a renewal of his morphine prescription. However, in that health ppeah plaintiff did not
allege that defendants Ko, Baraceros, or any other member of the medical staff at CMF, tc
inappropriate actions to cang®aintiff's morphineprescription. (ECF No. 33-4 at 38-40.)

13. On March 3, 2016, health care applegl number CMF-HC-15041522, was grante

at the Second Level of review after the Secbewkel Examiner found that plaintiff's primary care

physician had already renewed plaintiff's morphine prescription. (ECF No. 33-4 at 35-36.)

14. In the third health care appdafj number CMF-SC-15000693, plaintiff alleged
constant harassment from the nursing staff and submitted a staff complaint specifically ag
defendant Baraceros for retaliatiofECF No. 33-4 at 50-51.)

15. In health care appeal, log number CMF-SC-15000693, plaintiff alleged that Ba
emailed defendant Ko to report that pldinttas not taking his nmphine medication as
prescribed. However, in that health care appaintiff did not allege tht defendant Ko, and/o
any other medical doctor at CMF, took inapprogriattions to cancel his morphine prescriptic
(ECF No. 33-4 at 47-62.)

16. Other than the above-mentioned hezdite appeals, plaintiff did not submit any

additional health care appealathvere accepted and adjudicated at the First and/or Secondf

Levels of Review at CMF. (ECF No. 33-3 at5, { 13.)
17. Other than the above-mentioned hezdite appeals, no other health care appeals
submitted by plaintiff were accepted and adjudicated at the Third-Level during the relevan

period. (ECF No. 33-3 at5, 1 14.)

" Plaintiff disputes this fact by citing to the dainof the first level appeal and arguing the mer
of his claim, but his arguments do not chatifgeoutcome of the second level appeal.

7
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18. Plaintiff did not submit a health carepapl alleging that any of his health care
appeals were improperly canceled by the CMHtheare Appeals Officegr by any individual
Appeals Coordinator. (ECF No. 33-3 at 5, 145.)

19. In health care appeal, log number CMF-SC-15000693, plaintiff alleged that Ba
interfered with plaintiff's medication by emailing féadant Dr. Ko to repothat plaintiff was nof
taking his morphine medication for two weeKECF No. 33-4 at 50-51.) However, in that
health care appeal, plaintiff ditbt allege that defendant Kmdior any other medical doctor at
CMF, took inappropriate actions to cancel higpmine prescription. (ECF Nos. 33-3 at5, 11
33-4 at 47-62.)

V. Exhaustion of Administrative Remedies

A. Exhaustion Standards

The Prison Litigation Reform Act of 19¢5PLRA"), 42 U.S.C.§8 1997e(a), requires a

prisoner challenging prison conditions to exhawstilable administrative remedies before filing

suit. McKinney v. Carey, 311 F.3d 1198, 1199 (9th Cir. 2002); 42 U.S.C. § 1997e(a) (“No

shall be brought with respectpoison conditions under section 1983his title, or any other
Federal law, by a prisoner confined in any,jarison, or other correctnal facility until such
administrative remedies as are available aretested.”). Exhaustion ia precondition to suit;
exhaustion during the pendency of the litigatis insufficient._McKinney, 311 F.3d at 1199-
1200. This requirement promotes the PLRA’s goafti€iency by: “(1) ‘giv[ing] prisoners an
effective incentive to make full use of the prigprevance process’; (2)dacing prisoner suits &
some prisoners are ‘persuaded by the proceedings fitg an action irfederal court’; and (3)
improving the quality of any remaining prisoneitstbecause proper exhaustion often results

the creation of an admstrative record that is helpful tbe court.”” Nunez v. Duncan, 591 F.3

1217, 1226 (9th Cir. 2010) (quoting Woodd v. Ngo, 548 U.S. 81, 94-95 (2006)).
1

8 Plaintiff disputes this fact by citing appealattivere rejected, and which he subsequently r
submitted. But plaintiff points to no appeal whbeeeclaimed a rejected health care appeal ha
been improperly cancelled.
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“Proper exhaustion demands compliance waihagency’s deadlines and other critical
procedural rules.”_Woodford, 548 U.S. at 9these rules are defined by the prison grievance
process itself, not by the PLRA. Jones v. IBd&9 U.S. 199, 218 (2007). “[A] prisoner must
‘complete the administrative revigwocess in accordance witretapplicable procedural rules,

including deadlines, as a precondition to bringing in federal court.”_Harvey v. Jordan, 605

F.3d 681, 683 (9th Cir. 2010) (quoting Marellalerhune, 568 F.3d 1024, 1027 (9th Cir. 200¢
In California, a grievance must be timely appedledugh the third level of review to completg
the administrative review process. Harv@5 F.3d at 683; Cal. Code Regs. tit. 15, § 3084.1
The State of California providés inmates and parolees thght to administratively appeal
“any policy, decision, action, condin, or omission by the department or its staff that the inr
or parolee can demonstrate as having a matatiadrse effect upon his ber health, safety, or
welfare.” Cal. Code Regs. tit. 15, § 3084.1(a).ofder to exhaust available administrative
remedies, a prisoner must proceed through three formal levels of appeal and receive a de
from the Secretary of the CDCR osldesignee. Id. § 3084.1(b), § 3084.7(d)(3).

The amount of detail in an administrativéegance necessary togmerly exhaust a clain

is determined by the prison’s applicable grievamoeedures. Jones, 549 U.S. at 218; see al

Sapp v. Kimbrell, 623 F.3d 813, 824 (9th Cir. 20¢T)o provide adequate notice, the prisonef

need only provide the level of @d required by the prison’s re@ilons™). California prisoners
are required to lodge their mhistrative complaint on a CDCR-602 form (or a CDCR-602 H(
form for a health-care matter). The level of sfieity required in the appeal is described in a

regulation:

The inmate or paroleshall list all saff member(s) involved and shall
describe their involvement in the igst o assist in the identification

of staff members, the inmate or parolee shall include the staff
member’s last name, first initiditle or position, if known, and the
dates of the staff memsbs involvement in th issue under appeal. If
the inmate or parolee does not have the requested identifying
information about the staff member (ke or she shall provide any
other available information thatould assist the appeals coordinator
in making a reasonable attemptitientify the staff member(s) in
qguestion. [{] The inmate or paea shall state all facts known and
available to him/her regarding thesug being appealed at the time of
submitting the Inmate/Parolee Appeal form, and if needed, the
Inmate/Parolee Appeal Form Attachment.

9
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Cal. Code Regs. tit. 15, § 3084.2(a)(F4An inmate has thirty calendar days to submit his o her

appeal from the occurrence of the event @igien being appealedr “upon first having
knowledge of the action or decision being agpd.” Cal. Code Regs. tit. 15, § 3084.8(b).
However, the Ninth Circuit has held tHatprisoner exhausts such administrative
remedies as are available . . . under the PLRA defgiliteg to comply with a procedural rule if
prison officials ignore the procedural problemd render a decision on the merits of the

grievance at each available step of the attiative process.” Reyes v. Smith, 810 F.3d 654

658 (9th Cir. 2016); see also Franklin wuk, 2017 WL 784894, at *4-5 (E.D. Cal. Mar. 1,

2017); Franklin v. Lewis, 2016 WL 4761081, at *6 (NQ@al. Sept. 13, 2016). Thus, a prisongr’'s

failure to list all staff members involved in artident in his inmatgrievance, or to fully
describe the involvement ofadt members in the incident, lwhot necessarily preclude his
exhaustion of administrative remedies. Reyes, 810 F@6Bat-oulk, 2017 WL 784894, at *4

(“[T]he court in Reyes found that even though fhaintiff's grievance failed to name two

physicians on the prison’s three-person pain committee, prison officials were put on noticg of the

nature of the wrong alleged in the suit -attthe plaintiff was wongfully denied pain
medication.”); Lewis, 2016 WL 472881, at *6 (“[T]o the extent Defelants argue that Plaintiff
failed to comply with a procedural requiremégtnot naming Defendants in [his appeal], this

deficiency is not necessarilyté to Plaintiff's claim pursuartb Reyes”); Grigsby v. Munguia,

2016 WL 900197, at *11-12 (E.D. Cal. Mar. 9, 20{&)peal pursued througtil three levels of

review challenged the excessive force incidant prison officials awarof defendant Baker’s

° California prison regulations governing inmgtéevances were vésed on January 28, 2011,.
Cal. Code Regs. tit. 15, 8 3084.7. Several N@iticuit cases refer to California prisoners’
grievance procedures as noesiiying the level of detail nessary and instead requiring only
that the grievance “descrilibe problem and the action requeskt’ See Wilkerson v. Wheeler,

772 F.3d 834, 839 (9th Cir. 2014) (quoting Cal. Code Regs. tit. 15, § 3084.2); Sapp, 623 H.3d at

824 (“California regulations require only that emmate ‘describe the problem and the action
requested.” Cal. Code Regs. tit. 15, § 30&):3( Griffin v. Arpaio, 557 F.3d 1117, 1120 (9th
Cir. 2009) (when prison or jail’'s proceduresrau specify the requisite level of detail, “‘a

grievance suffices if it alts the prison to the nae of the wrong for which redress is sought™).

Such cases are distinguishable because they tlabideess the regulation as it existed at the time

of the events complained of in plaintiff's comipla Whatever the former requirements may h
been, in California since January 28, 2011, therative regulation set forth above requires
specificity in administrative appeals.

10
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involvement); see also Bulkin v. Och@f16 WL 1267265, at *1-2 (E.D. Cal. Mar. 31, 2016)

(declined to dismiss reckless endangermeninddiased on failure to name two defendants ir
appeal because prison officials addressed timan the merits, were alerted to the problem,

knew the actors involved, and were given an oty to rectify thealleged wrong); see also

McClure v. Chen, 246 F.Supp.3d 1286, 1292-94 (E.D. Cal. Mar. 28, 2017) (claim that prispn

officials failed to provide adequate medical atien for an eye injury suffered after falling from
his bunk, the same as raised in his federal cant@ad pursued until the appeals were granted,
was sufficient to exhaust remedies).

Nonetheless, for administrative remediebeéoexhausted by Califoia prisoners as to
defendants who were not identdien the inmate grievance, there must be a “sufficient
connection” between the claimthe appeal and the unidentdidefendants such that prison
officials can be said to have had “noticetlué alleged deprivation” and an “opportunity to
resolve it.” Reyes, 810 F.3d at 959 (finding tpintiff had satisfied PLRA exhaustion
requirements as to two prison doctors despitéhawving identified them in his inmate appeals
because there was a sufficienhoection between plaintiff's appl based on inadequate pain
management, and the doctors, who served ®ptison committee that had denied plaintiff

medication); McClure, 246 F.Supp 3d at 1293@nedies exhausted even though doctors npt

named in appeal; prison was placed on notice) ).
An inmate must exhaust available remedies is not required to exhaust unavailable

remedies._Albino v. Baca, 747 F.3d 1162, 1171 (9th Cir. 2@bdahc). “To be available, a

remedy must be available ‘as aptical matter’; it must be ‘capable of use; at hand.” Id.

(quoting Brown v. Valoff, 422 F.3d 926, 936-37 (9th.@005)). “Accordingly, an inmate is

required to exhaust those, but only those, grievamoeedures that are ‘capalof use’ to obtain
‘some relief for the action complained of.Ross v. Blake, 136 S. Ct. 1850, 1858 (2016) (quating
Booth v. Churner, 532 U.S. 731, 738 (2001)).

Failure to exhaust under the PLRA is “dfirmative defense the defendant must plead
and prove.”_Jones, 549 U.S.2814. It is the defendant’s burden to prove that there was an

available administrative remedy, and that theqorer failed to exhaust that remedy. Albino, 747
11
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F.3d at 1172. “Once the defendant has cathatiburden, the prisonbas the burden of
production. That is, the burden ghkito the prisoner to come foawd with evidence showing th:
there is something in his particular casat tthade the existing and generally available
administrative remedies effectively unavailabldtm.” 1d. If the ourt concludes that the

prisoner failed to exhaust available admiaisve remedies, the proper remedy is dismissal

without prejudice._See Jones, 549 U.S. at 223-24; Lira v. Herrera, 427 F.3d 1164, 1175-7
Cir. 2005).

B. Discussion

Plaintiff argues that hexhausted his medical deliberatelifference claims against
defendants Dr. Ko and Baraceros by filinglie care appeals, log numbers CMF-HC-150415
and CMF-SC-1500675, respectivéy Plaintiff also argues that akh care appeal, log number
CMF-SC-15000693 and CMF-HC-15040798 complained about defendant Baraceros’ delil

indifference to plaintiff’'s medicaheeds when she took steps teifere with his medication, and

appears to argue that such appeals, tadgether with CMF-S€.500675, put prison staff on
notice of plaintiff's medical claims agest Baraceros. (ECF No. 36 at 19.)

1. Did CMF-HC-15041522 Exhaust Blieal Claims as to Dr. Ko?

Defendants argue that appeal, log nan®BMF-HC-15041522, cannot exhaust plaintiff
deliberate indifference claim because plairgifhply requested a renewal of his morphine
prescription, plaintiff received ¢hrenewal of morphine, and plaihfailed to allege that Dr. Ko
or any other medical doctor at CMF took inappratariaction to cancel his morphine prescript
(ECF No. 39 at 3-4.) Defendants argue that bexdus undisputed thatlaintiff failed to raise
his deliberate indifference claims in the appds Reyes exception castrapply. (ECF No. 39
at4.)

It is undisputed that in appeadgl number CMF-HC-15041522, signed November 2,
2015, plaintiff requested a renewallo$ morphine prescription, amid not allege that defenda

I

10 plaintiff conceded that rdid not raise any medical delibezandifference allegations agains
Dr. Ko in health care appeal, log numi@MF-SC-1500675. (ECF No. 36 at 12:16-18.)
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Dr. Ko or any other member of the medicalfsé&a CMF took inappropriate actions to cancel

plaintiff's morphine prescription. (UDF 12.) &gfically, in his appealplaintiff wrote:

Discontinuation of medication, fhout] proper notification.

For months I've been receiving morpki PRN, one pill at night for
pain. However, | was never notified said meds were no longer PRN
which resulted in said medicati being discontinued. Two days
after being discontinued, said dieation was renewed. Into the

second day of the renewed meHBd#ijs missed day two (2) which
resulted in said meds, again, being discontinued.

(ECF No. 33-4 at 38, 40.) Plaintiff noted he &&& mg of morphine at night for pain. Becauge
plaintiff is a wheelchair-bound paraglic, he gets up at 2:30 a.m. in order to report to work aft
4:00 a.m., and the lack of morphine prevents homfgetting rest due to the pain he sustains |at
night. (ECF No. 33-4 at 40.) He also askedftilewing questions: “Isn’it policy for a patient
to be notified by her/his nurse e changes are made to hidler medication, such as, no longer
being PRN?” and “Isn’t it policyhat a patient can’t miss 50g more of medication in a seven
(7) day period (and not just thame (1) day after being prescribée medication)? (ECF No. 33-
4 at 40.)

Prior to_Reyes, this appeabuld be insufficient as to DKo, because plaintiff did not
name Dr. Ko or “list all staff member(s) inveld” as required by Cal. Code Regs., tit. 15,
§ 3084.2. But with the decision in Reyes, thatNiCircuit now no longer requires such strict
adherence to procedural rulesder all circumstances. Rath& prisoner exhausts such
administrative remedies as are available utit2PLRA despite failing to comply with a
procedural rule if prison officials ignore theocedural problem and render a decision on the
merits of the grievance at eachadable step of the administrative process.” Reyes, 810 F.3d at
658.

Despite his failure to name DKo, plaintiff did identify hg issue as the “discontinuatior
of medication,” and iddified that his prescription for mphine had beeahanged from PRN
(“as needed”), without notice. In this appeagipliff asks whether theurse is responsible to

notify plaintiff of medication canges, but only a doctor can distinue, stop, cancel, prescribe

or make changes to a prescripttormorphine. (ECF No. 33-4 40.) Plaintiff explained that
13
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without the .15 mg ofmorphine at night, it was difficult for fm to rest up for work the next day
due to the pain he suffers at night. (ECF Ne438 40.) Moreover, ithe first level response,
the reviewer noted that plaintiff disputed tleasons why the prescripti had been stopped, an
the reviewer discussed the reasons Dr. Ko stopped plaintiff’'s prescription. (ECF No. 33-4
In the request for second leveliew, plaintiff denied tellingr. Ko to stop all medications
rather than submit to a urine test, and reiteratetd@n. Ko’s nurse did naxplain to plaintiff the
protocol for urine tests. (ECF No. 33-4 at 3@lnintiff wrote thatlthough the medication was
renewed on October 28, 2015, it whAscontinued again on October 29, 2015. (Id.) Atthe
second level of review, the appeal was grantahbse plaintiff's prescription to morphine had
been renewed, which obviated plaintiff's neeghtiosue an appeal to the third level of review,
because no further relief was available.

The undersigned concludes that Reyesiepplecause at eaclvé of review, prison

officials addressed plaintiff's claim on the merttsereby voiding Dr. Ko’s ability to later pursue

a procedural bar against this claim. See Be§20 F.3d at 657 (“[W]hen prison officials addre
the merits of a prisoner’s grievaminstead of enforcing a proceduoal, the state’s interests in
administrative exhaustion have been servedit)e appeal responses demonstrate that prisor

officials were alerted to the giolem, knew of the actor involvedDr. Ko — and were given the

opportunity to rectify the alleged wrong through mid means, and it was rectified. See id. at

659 (“The grievance process is omgguired to ‘alert prison offials to a problem, not to provide

personal notice to a particular @ffal that he may be sued.(Quoting_Jones, 549 U.S. at 219).
The reviewing official did not fect plaintiff's request for s®nd level review based on adding
factual allegations; rather, the reviewer addressed and rectified the problem. Because thg
of the PLRA was fulfilled, id. at 657, the undgrged finds that defendant Dr. Ko cannot now
seek dismissal of plaintiff's claim based on hitufe to name Dr. Ko, oplaintiff's failure to
articulate his allegations in the appeal as.‘iKo inappropriately cancelled the morphine
prescription.”
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2. Did CMF-SC-1500675 Exhaust Medi Claims as to Baraceros?

Plaintiff argues that thisgpeal exhausts his medical chaas to defendant Baraceros
because plaintiff alleged that Baraceros fglselcused plaintiff of hiding his medications,
engaged in a campaign of harassment, andofegsional conduct when handling plaintiff's
medications. (ECF No. 36 at 13Plaintiff argues that he did not have to use the words
“deliberate indifference” in his appeal.

Defendants counter that plafhmakes contradictory asserhs in his opposition. (ECF

No. 39 at 2.) Plaintiff firsstates that health care &g, log number CMF-SC-1500675, was

submitted on [A]pril 30, 2015, against Baraceros, cialyretaliation and harassment . . . Plaintiff

never stated nowhere in his complaint [allegiBglaceros discontinued Ellis’ meds, but rathe

defendant Baraceros [kept] interfering with &€heds.” (ECF No. 3t 12:15-21.) Defendants

r

argue that plaintiff submitted this appeal becaweseomplained that Baraceros retaliated against

him for submitting previous inmate appeals, Ibetause she took any inappropriate actions tc
cancel his morphine prescription. (ECF No. 39 atRu)ther, defendant®ntend that plaintiff's
allegations in such appeal are consistent higlretaliation claim, nad medical deliberate
indifference claim, because plé&fhdid not include an allegaiin that Baraceros took any actior
to improperly cancel plaintiff's mofpne prescription.

In his appeal, log number CMF-SC-150067%jiff identified the subject of his
complaint as “complaint againsafitfor retaliation/harassment (rs@).” (ECF No. 33-4 at 14.)
in his explanation of the issulee stated, “I exercised myrgi Amendment right when | told
Baraceros (LVN) | will file a 602 appeal agaimer if she continues harassing me by falsely
accusing me of hiding my medication, although shserved me taking meds, drinking water,
etc.” (ECF No. 33-4 at 15-16Plaintiff then set forth vanus ways he alleged Baraceros
retaliated against and harasseairgiff, including issuing hinthe wrong medication. (ECF No.
33-4 at 16.) The second and thiedel appeal responses addregsiathtiff's appeal solely as a
retaliation claim. (ECHo. 33-4 at 10, 18.) In &irequest for second ldveview, plaintiff did
not object to the appeal being addressed soldlyarontext of retaliadn (ECF No. 33-4 at 17),

and nowhere in his appeal dicpitiff allege that defendalaraceros denied plaintiff his
15
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morphine medication by deliberatgdassing his cell, or causedajitiff's morphine prescription
to be changed, discontinued,acancelled inappropriately, as plaintiff alleges in the operative
pleading (ECF No. 12 at 13, 15-17). Although piffinvas not required taise the legal terms
“deliberate indifference” in his appeal, he waquired to put prisonfficials on notice of the
factual allegations underlying his claim. Because plaintiff included no specific allegations
defendant Baraceros’ alleged iriezence with plaintiff's presgstion to morphine, as alleged

herein, prison officials were not put on notice that defendant Basae@®being deliberately

indifferent to plaintiff's seriousnedical needs by herteans. Rather, prison officials treated the

appeal as a complaint that defendant Baraceregstaliating against plaintiff based on his fili

of appeals against her in violation of the First Amendment, aggressly invoked in his appea

AsS o

9

Therefore, the undersigned finds that appeal, log number CMF-SC-1500675, did not exhaust

plaintiff's medical deliberge indifference claims agast defendant Baraceros.

3. Did CMF-SC-15000693 Exhaust Meal Claims as to Baracerd$?

Plaintiff argues that he did raise allegas concerning his mphine prescription in
appeal, log number CMF-SC-1500069&CF No. 36 at 18.) Defendants counter that it is
undisputed that plaintiffailed to submit such health care apl® the third lgel of review.

(ECF No. 39 at 5.) Because plaintiff failedpimperly exhaust such aggl, defendants argue th

at

plaintiff's medical deliberatendifference claim against defendant Baraceros should be dismissed

as unexhausted.

It is undisputed that in thisppeal, plaintiff alleged constant harassment by nursing st
staff complaint specifically against Baracefosretaliation, and alsalleged that Baraceros
emailed Dr. Ko to report plaintiff was not takihgs morphine as prescribed. (UDF 14, 15.) C
February 11, 2016, a second levgbagl response issued, but ptéfrdid not seek a third level
review. (ECF No. 33-4 at 47-49.) Although tleesnd level response indiedtthat plaintiff's
appeal was partially granted iratran appeal inquirinto the allegationsvas conducted, plaintifi

was also informed that staff personnel matteescanfidential, but that allegations of staff

1 1n this appeal, plaintiff ditiot allege that defendant Ko any other medical doctor at CMF
took inappropriate actions to cancel his monghprescription. (ECKNo. 33-4 at 47-62.)
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misconduct do not restrict theahability of further reliefthrough the appeslprocess.
Therefore, plaintiff was instructed to submit gtaff complaint appeal through all three levels
review if plaintiff wished to apd the decision. He was also infaththat a decision at the thi
level of review would exhaust hesiministrative remedies. (ECFON33-4 at 48.)In plaintiff's
opposition, plaintiff did not address why he failetosue this appeal to the third level, or
otherwise argue that he should be excdsmd exhausting appeal, log number CMF-SC-
15000693.

4. Did CMF-HC-15040798 Exhaust Medl Claims as to Baraceros?

Plaintiff argues that in appeal, logmber CMF-HC-15040798, he complained about
defendant Baraceros’ deliberatelifference to plaintiff's seaus medical needs when she took
steps to interfere with his medication. (ECF R6.at 19.) Defendants countlat this appeal is
not relevant because plaintiff complained tBataceros did not allow gintiff to observe her
preparing his medications during her medmafpass rotations. (ECF No. 39 at5.)

In this appeal, plaintiff expined his issue as “Nurse Baraze(LVN) continues to refus
to come directly to my cell door . . . so | can@bve her preparing my medication.” (ECF No.
at 74.) Plaintiff also complained that Baraxheld the medicine cup by the rim and not the
side. Review of the entire appeal confirms ddénts’ position that platiff raised no claims
relevant to the instant allegations against wigéat Baraceros. Moreover, plaintiff failed to
pursue this appeal to the third Iéwéreview. (ECF No. 36 at 73.)

Because appeal, log number CMF-HC-15040738uded none of the factual allegatior
plaintiff raises in the instariction, it cannot serve to exhap#intiff's medical deliberate
indifference claims agaihgefendant Baraceros.

Finally, plaintiff appears targue that prison officials wepit on notice of his medical
deliberate indifference allegations against defenBandceros because of the factual allegatia
set forth in appeals CMF-SC-15000693 and CINMIE-15040798, when read together with his
appeal CMF-SC-1500675. (ECF No. 36 at 19.) Hmwgeplaintiff cites no legal authority for
such theory, and the court is unaware of oneghétaas set forth above, each inmate appeal i
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reviewed individually taletermine whether the prisoner exhausted his claims raised in the ¢
rights pleading filed ifederal court.
VI. Conclusion

The undersigned finds that pi&ff failed to exhaust his admistrative remedies as to hi
medical deliberate indifferenceain against defendant Baracerbst not as to defendant Dr.
Ko. Under the PLRA, plaintiff's failure to pursue and exhaust hisiaidtrative remedies
requires dismissal of plaintiff's medical deliberate indifference claim against defendant Ba
without prejudice. If these findings and recoendations are adopted, this action will procee
on plaintiff's retaliation claims against defemd®araceros, and pldiff's medical deliberate
indifference claims agaihgefendant Dr. Ko.

Accordingly, IT IS HEREBY RECOMMENDED that:

1. Defendants’ motion for summary judgmenCfENo. 33) be granted as to plaintiff's
medical deliberate indifferenceaiins against defendant Baraceisj such claims be dismiss
without prejudice;

2. Defendants’ motion for summary judgrhas to plaintiff's medical deliberate
indifference claims against defend@&nt Ko (ECF No. 33) be denied; and

3. This action be remanded to the undersigned for further scheduling.

These findings and recommendations are submitted to the United States District Jy
assigned to the case, pursuanthe provisions of 28 U.S.C. 8 639(). Within fourteen days
after being served with these findings aadommendations, any party may file written
objections with the court and sera copy on all parties. Sualdocument should be captioned
“Objections to Magistrateudlge’s Findings and Recommendas.” Any response to the
objections shall be filed and served within fieen days after service of the objections. The
parties are advised that failurefiie objections within the specéd time may waive the right to

appeal the District Coud’order._Martinez v. Yist, 951 F.2d 1153 (9th Cir. 1991).

Dated: June 19, 2018

M) ) Moermea
/cw/ellil083.msj.fte KENDALLJ. NEWMAN
UNITED STATES MAGISTRATE JUDGE
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