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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CARLTON FIELDS, No. 2:16-cv-1085 AC P
12 Plaintiff,
13 V. ORDER
14 | DANIEL PARAMO, et al.,
15 Defendants.
16
17 Plaintiff is a state prisoner proceeding pro Bdaintiff seeks relief pursuant to 42 U.S.C.
18 | § 1983 and has requested leave to proce&atnma pauperis pursuant to 28 U.S.C. § 1915.
19 | Plaintiff has also filed a requefstr appointment of counseECF No. 5. This proceeding was
20 | referred to this court by Local Rule 302 pursuari28 U.S.C. § 636(b)(1). Plaintiff's amended
21 | complaint is now before the court.
22 l. Request to Proceed In Forma Pauperis
23 Plaintiff has requested leave to proceetbrma pauperis pursuant to 28 U.S.C. § 1915.
24 | ECF No. 2. Plaintiff's application makesetshowing required by 28 U.S.C. § 1915(a)(1) and
25 | (2). Accordingly, the request to proceed in forma pauperis will be granted.
26 Plaintiff is required to pathe statutory filing fee of $350.00 for this action. 28 U.S.C.| 88§
27 | 1914(a), 1915(b)(1). By this order, plaintiff will be assessed an initial partial filing fee in
28 | accordance with the provisions of 28 U.S.C. 8§ 191(%fb By separate order, the court will direct
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the appropriate agency to colléke initial partiaffiling fee from plaintiff's trust account and
forward it to the Clerk of the Court. Thereaftggintiff will be obligated for monthly paymentg
of twenty percent of the preceding month’s income creditedadatgf's prison trust account.

These payments will be forwarded by the appaipragency to the Clerk of the Court each tin

the amount in plaintiff's account exceeds $10.00, until the filing fee is paid in full. 28 U.S.C.

1915(b)(2).

[l. Statutory Screening of Prisoner Complaints

The court is required to screen complalmsught by prisoners sdekg relief against a
governmental entity or officer or employee of a goweental entity. 28 U.S.C. § 1915A(a). T
court must dismiss a complaint or portion thereof if the prisoner has raised claims that are

“frivolous or malicious,” that faito state a claim upon which religfay be granted, or that seel

monetary relief from a defendant who is immuranfrsuch relief. 28 U.S.C. 8§ 1915A(b)(1),(2).

A claim is legally frivolous when it lacks an arguable basis either in law or in fact.

Neitzke v. Williams, 490 U.S. 319, 325 (198B)anklin v. Murphy, 745 F.2d 1221, 1227-28 (

Cir. 1984). The court may, therefore, dismigdaam as frivolous where it is based on an

=

e

legall

indisputably meritless legal theooy where the factual contentions are clearly baseless. Neitzke,

490 U.S. at 327. The critical inquiry is whetlaeconstitutional clan, however inartfully

pleaded, has an arguable legatl factual basis. See Jack v. Arizona, 885 F.2d 639, 640 (9t

Cir. 1989);_Franklin, 745 F.2d at 1227.
A complaint, or portion thereof, should only be dismissed for failure to state a claim
which relief may be granted if it appears beyoondht that plaintiff can prove no set of facts in

support of the claim or claims that wouldidathim to relief. _Hishon v. King & Spalding, 467

U.S. 69, 73 (1984) (citing Conley v. Gibson, 35%. 41, 45-46 (1957)); Palmer v. Roosevelt

Lake Log Owners Ass’n, 651 F.2d 1289, 1294 (9th Cir. 1981). In reviewing a complaint uf
this standard, the court must aptas true the allegationstbe complaint in question, Hosp.

Bldg. Co. v. Trs. of Rex Hosp., 425 U.S. 738, 74976), construe the pleadj in the light most

favorable to the plaintiff, anesolve all doubts the plaintiff's favor, Jenkins v. McKeithen, 3

U.S. 411, 421 (1969).
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[I. Amended Complaint

In his amended complaint, plaintiff conterttlat defendant “Doe #1the urologist at Sa
Joaquin hospital, violated hisrst and Fourteenth Amendmeights by failing to provide him
with a circumcision for religious purposes. EC&.18 at 3. In addition, plaintiff alleges that “g
other named defendantstiolated his due process rights by demyhis health care appeals. ¢
Plaintiff seeks an order requng the San Joaquin hospitaldiscumcise him._ld.

A. First Amendment Claim

While plaintiff may be able to state a vialflest Amendment claim for the denial of his
request for a religious circunsion, plaintiff has identified only a single Doe defendant. ECH
No. 8 at 3. Due to the impossibility ofrgag an unknown individuathe court will grant
plaintiff leave to file a second amended comgléaprovide the realame for the “Doe #1”
defendant.

If plaintiff elects to file a second amendedrg@aint in this actionhe is advised of the
following legal standards that gen the First Amendment claim he is attempting to present.
First, as an initial matter, @intiff must allege an actuahk or connection between the named

defendant and the denial of plaintiff's requiesta religious circumaion. Rizzo v. Goode, 423

—

U.S. 362 (1976); May v. Enomoto, 633 F.2d 164, 167 (9th Cir. 1980). “One’s First Amendment

“right to exercise religious pctices and beliefs does not teratmat the prison door.” McElyea

v. Babbitt, 833 F.2d 196, 197 (9th Cir. 1987). Ratf{gnmates . . . retain protections afforded
by the First Amendment, including its directivatimo law shall prohibit the free exercise of

religion.” O’Lone v. Estate of Shabazz, 482 U.S. 342, 348 (1987) (internal quotations and

citations omitted). However, plaintiff is advise@tln order to trigger #protections of the Fre

! The other named defendants are A. Altseh(AGPA), Health Care Appeals Office, Mule
Creek State Prison; J. LewBeputy Director, Policy and RisWanagement Services, Californi
Correctional Health Care Service; W. Datnhiley, Chief Executive Officer, Health Care
Services, Mule Creek State Prison; and C. Bn@hief Physician and Surgeon, Mule Creek S
Prison. Defendants’ respective jatbes are identified ithe exhibits to the original complaint.

e

[ate

See ECF No. 1 at 5, 7-9, 14. These exhibits werattexthed to the amended complaint. In light

of plaintiff's pro se status, the court will consider the amended complaint as if those exhibi
attached.
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Exercise Clause of the First Amendment, he rallege and show thats belief is “sincerely

held” and his needs are “rooted in religioudd¢ Shakur v. Schriro, 514 F.3d 878, 884 (9th

Cir. 2008) (citations omitted). Thus, if plaiifidecides to pursue this claim in his second
amended complaint, he should ghefacts indicating whether he practices the Jewish faith ar
whether circumcision is a need rooted in higyielis belief. Plaintiffs further advised that,
under the First Amendment, a pris@gulation infringing on a prisorie free exercise of religio

is valid if it is reasonably reladeto legitimate penological interests. Turner v. Safley, 482 U.

78, 89 (1987).

B. FourteenttAmendmenClaim

Plaintiff also asserts thdefendant Doe #1 violated hisliteenth Amendment rights by
denying plaintiff's request for a religious ammcision. In addition to failing to identify
defendant Doe, plaintiff has failed to gt@ cognizable Equal Protection claim.

Behind bars, the Equal Protection ClausthefFourteenth Amendment affords a priso
“a reasonable opportunity of pursuing his faith comparable to the opportunity afforded fellg

prisoners who adhere to conventional religiptecepts.”_Shakur, 514 F.3d at 891 (quoting C

v. Beto, 405 U.S. 319, 322 (1972)). However,qmgs“are not requiretb provide identical

accommodations to inmates of every religipessuasion.”_Rouser v. White, 630 F. Supp.2d

1165, 1200 (E.D. Cal. 2009) (citing Cru05 U.S. at 322 n.2). To make an Equal Protection
claim, an inmate must show that the prison tib&ien differently from a similarly situated clas
raising an inference of disaninatory purpose. Shakur, 514 F.3d at 891; Rupe v. Cate, 688
Supp. 2d 1035, 1049 (E.D. Cal. 2010). In prison, an inmate’s Equal Protection claim only
succeeds where the prison’s disparate treatment was not “reasonably related to legitimate
penological interests.” Shakur, 514 F.3@a1; see also Rupe, 688 F. Supp. 2d at 1049.
Allegations of disparate treatntehowever, cannot be merely conclusory; they must have sq
specificity and factual supporGee Rouser, 630 F. Supp. 2d at 1200.

Plaintiff has failed to allegany facts showing he was intentionally treated differently
from similarly situated inmates or that thend# of his request to be circumcised was not

reasonably related to legitimate penological interests. Accordingly, plaintiff's Fourteenth
4
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Amendment claim will be dismissed. The cawiit, however, grant leave to file a second
amended complaint.

C. Due Process Claim

Plaintiff alleges a due process violation against defendants Altschuler, Lewis, Smilg
Smith predicated on their denial phintiff's health care appeal€CF No. 8 at 3. Plaintiff is

informed that prison staff actions in respondiaglaintiff's healthcare appeals alone cannot

give rise to any clainfor relief under 8§ 1983 for violation afue process. “[A prison] grievance

procedure is a procedural rigimly, it does not confer any suastive right upon the inmates.
Hence, it does not give rise agorotected liberty interest ragug the procedural protections

envisioned by the fourteenth amendmemZeez v. DeRaobertis, 568 F. Supp. 8, 10 (N.D. lIl.

1982). A prisoner does not have a “separate constitutional entitlement to a specific prison

grievance procedure.” Ramirez v. Gala¥34 F.3d 850, 860 (9th Cir. 2003) (citing Mann v.

Adams, 855 F.2d 639, 640 (9th Cir. 1988)).

Plaintiff may not assert a canstional violation based sdieon a claim that defendants
improperly handled and denied his health capeals. Accordingly, plaintiff's due process
claims against defendants Altschuler, Lewis, Smiley, and Smith will be dismissed.

D. EighthAmendment

To the extent plaintiff seeks to asserttaghth Amendment claim arising from prison
officials’ failure to provide him with a citancision for religious purposes, the claim will be
dismissed-

The Eighth Amendment protects prisonieesn inhumane methods of punishment and

from inhumane conditions of confinememilorgan v. Morgensen, 465 F.3d 1041, 1045 (9th (

2006). Extreme deprivations are required to make out a conditions of confinement claim,
only those deprivations denying the miniroadilized measure dife’s necessities are

sufficiently grave to form the basis of Blghth Amendment violation. Hudson v. McMillian,

503 U.S. 1, 9 (1992) (citations and quotations omittéd)order to state elaim for violation of

% In the original complaint, plaintiff assertad Eighth Amendment claim. ECF No. 1 at 3.
5
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the Eighth Amendment, the plaintiff must allege facts sufficient to support a claim that prispn
officials knew of and disregardedsabstantial risk of s@us harm to the plaintiff. _Farmer v.

Brennan, 511 U.S. 825, 847 (1994); Frost v. Agnos, 152 F.3d 1124, 1128 (9th Cir. 1998).

Plaintiff's desire for a circumcision forlrgious reasons does nstipport a claim for
violation of the Eighth Amendment because gmisfficials are not knowingly disregarding a

substantial risk of harm to plaintiff's healtikarmer, 511 U.S. at 833ee also Adsit v. Kaplan,

410 F. Supp. 2d 776, 782 (W.D. Wis. Jan. 19, 2006)i&lenfree circumcisan does not violate
Eighth Amendment).
E. Religious Land Use and Institutidized Persons Act of 2000 (RLUIPA)

Although the amended complaint does not Bpadly assert a RLUIPA claim, the
exhibits attached to plaintiff's original complameference RLUIPA, ECF No. 1 at 6. If plaintiff
elects to assert a RLUIPA claim in his secon@aded complaint, he alvised of the following
legal standards that govern a RLUIPA claim. URRA prohibits prison fiicials from imposing &

substantial burden on an inmate’s religious eise;, unless it is in funerance of a compelling

—+

government interest, and is the least restrigtieans of furthering that compelling governmen
interest. 42 U.S.C. § 2000cc-}(®-(2). “A prison policy thatintentionally puts significant
pressure on inmates to abandon their religlmlgefs imposes a substantial burden on the

inmate’s religious practices.” Shakur, 514 F.3d at 889 (quoting Warsoldier v. Woodford, 418

F.3d 989, 996 (9th Cir. 2005)). Plaintiff is advidkdt if he seeks to allege a RLUIPA claim in
his second amended complaint, plaintiff muktge facts supporting hidaim that defendants
were responsible for or parti@fed in the burdening of pldiff's religious exercise. Although
accepted as true, the “[flactual allegations must bii¢gent] to raise a right to relief above the

speculative level.”_Bell Atl. Corp. v. Twompl550 U.S. 544, 555 (2007) (citations omitted).

V. Leave to Amend

For the reasons set forth above, plaintiff'seasbed complaint is dismissed, with leave {o
file a second amended complaint that meetsubstantive legal requirements set forth herein
If plaintiff chooses to file a second ameddmmplaint, plaintiff must demonstrate how

the denial of his request for a religious circusiam have resulted in apiévation of plaintiff's
6
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federal constitutional or statutory rightseesEllis v. Cassidy, 625 F.2d 227 (9th Cir. 1980).

Also, the second amended complaint must allegpatific terms how each named defendant|
involved. There can be no liability under 42 LS8 1983 unless there is some affirmative lin

or connection between a defendant’s actionstae claimed deprivation. Rizzo, 423 U.S. 37(

71; May, 633 F.2d at 167; Johnson v. Duffy, 5830740, 743 (9th Cir. 1978). Further, “therg i

no pure respondeat superi@ability under 8§ 1983, [and] a supéser [may only be held] liable
for the constitutional violations of subordinateshié supervisor participated in or directed thg

violations, or knew of the vioteons and failed to act to prevathem.” Hydrick v. Hunter, 500

F.3d 978, 988 (9th Cir. 200A)acated and remanded on other grounds, 556 U.S. 1256 (200

(quoting_Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 1989)).

In addition, plaintiff is informed that the ed cannot refer to a prior pleading in order {
make plaintiff's second amended complaint congld_ocal Rule 220 requires that an amend
complaint be complete in itself without referemceny prior pleading. T is because, as a
general rule, an amended complaint superstesriginal complaint._See Loux v. Rhay, 375
F.2d 55, 57 (9th Cir. 1967). Once plaintiff filasecond amended complaint, the prior pleadi
no longer serve any function in the case. Theegfora second amended complaint, as in an
original complaint, each claim and the invatvent of each defendant must be sufficiently
alleged.

V. Motion for Appointment of Counsel

Plaintiff has requested appointment of cain€ECF No. 5. The United States Suprem
Court has ruled that district coutesck authority to require couns® represent indigent prisone

in 8 1983 cases. Mallard v. United States Oisturt, 490 U.S. 296, 298 (1989). In certain

exceptional circumstances, the district conaly request the voluntaassistance of counsel

pursuant to 28 U.S.C. § 1915(e)(1). T#weBrewer, 935 F.2d 1015, 1017 (9th Cir. 1991);
Wood v. Housewright, 900 F.2d 1332, 1335-36 (9th Cir. 1990).

The test for exceptional circumstances requihe court to evaluate the plaintiff's
likelihood of success on the merits and the ability efghaintiff to articulate his claims pro se i

light of the complexity othe legal issues involved.e8& Wilborn v. Escalderon, 789 F.2d 1328
7
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1331 (9th Cir. 1986); Weygandt v. Look, 718 F.2d 952, 954 (9th Cir. 1983). Circumstances$

U

common to most prisoners, such as lack galeducation and limitedvalibrary access, do not
establish exceptional circumstances that wexddrant a request for vahtary assistance of
counsel.

In the present case, the court does not fied¢guired exceptional circumstances. Even
if it is assumed that plaintiff is not well versedtine law and that he hasade serious allegations
which, if proved, would entitle him to relief, his eais not exceptional. The court is faced with
similar cases almost daily. Further, based orvi@wneof the record in this case and the court’s
instructions to plaintiff regardg the substantive law and whatwi have to do to sufficiently
plead his claims, the court does not find that pifhilacks the capability to articulate his claims.

In accordance with the abou&,|S HEREBY ORDERED that:

1. Plaintiff's request for leave to proceadorma pauperis (ECF No. 2) is granted.

2. Plaintiff is obligated to pay the statytdiling fee of $350.00 for this action. Plaintiff
is assessed an initial partial filing feeaocordance with the provisions of 28 U.S.C. §
1915(b)(1). All fees shall be ected and paid in accordancéwthis court’s order to the
Director of the California Department of Corrections and Rehalulitdtied concurrently
herewith.

3. Plaintiff's amended complaint (ECF No. 8) is dismissed.

4. Plaintiff is granted thirty days from thete@f service of thisrder to file a second

amended complaint that complies with the requiresief the Civil Rights Act, the Federal Rules

of Civil Procedure, and the Local Rules of Piagtthe second amended complaint must bear the

docket number assigned this case and mulstdeded “Second Amended Complaint”; plaintiff
must file an original and twoopies of the second amended complaint; failure to file a second
amended complaint in accordance with this owdd result in a recommendation that this action
be dismissed.
i
i
i
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5. Plaintiff’'s motion for appointmemf counsel (ECF No. 5) is denied.
DATED: December 28, 2016 . ~
Mrz———d{“’?—t—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




