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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | AUTOTEK INC. and CHRISTOPHER No. 2:16-cv-01093-KJM-CKD

LULL,
12
Plaintiffs,
13 ORDER
V.
14
15 COUNTY OF SACRAMENTO, et al.,
Defendants.

16
17
18 Plaintiffs sue Sacramento Countydavarious municipal departments for
19 | excessively enforcing local buildy and zoning codes. Before the court are two motions to

N
o

dismiss. Defendant Sacramento Municigélity District (“SMUD”) Mot., ECF No. 7;

N
=

Defendant Sacramento County (“County”) M&CF No. 16. Plaintiffeppose both motions.

N
N

Opp’n to SMUD, ECF No. 15; Opp’n to CounyCF No. 21. The court heard both motions gn

23 | November 4, 2016. Susan A. Denardo appefmredefendant SMUD, Wendy Motooka appeared
24 | for defendant County, and Cris C. Vaughan appeareplaintiffs. Mins,ECF No. 23. The couft
25 | GRANTS both motions with leawe amend, as discussed below.

26
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l. BACKGROUND

For purposes of this motion, the court assumes the following allegations are

Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citation omitted).
A. The Parties

Plaintiffs are a smog check corpoaatinamed Autotek and the individual
corporation’s founder, Christophkull (“Lull”). First Am. Compl. (“FAC”), ECF No. 58, {1 1-
2. Autotek operates its smog check busimes8633 Antelope North Road in Antelope,
California (“the subject property”)ld. 9 2. Lull, initially a t@ant on the subject property,
purchased it in a September 2010 settl@nagreement with his landlordd. Y 2, 32. Plaintiffs
now sue Sacramento County, di@lounty departments or divsis, and fifteen current and
former County employees for excessively enfiggahe building code on the subject propeiity.
at 3-7* Plaintiffs also sue SMUD for shutting dffeir electrical sefices at the County’s
instruction. Id. 1 76.

B. Allegations Regarding Dispute

The tumultuous relationship between ptéfs and the County spans yeatd. 1

true.

60—81. The dispute prompting this case beg&®i® when the County frequently inspected the

subject property, notéd plaintiffs of repeated buildingode violations, issued administrative
fines for unpermitted construction, and recorded notices of pending enforcement acfanst

the property.Id. 11 35, 36, 38—-42, 44.

! The named County departments are: the Planning Department, Building Code
Department, County Counsel, Community Developniipartment, Board of Supervisors, Cl
of the Board of Supervisors, Sheriff's Departipeand the Department of Revenue Recovery.
FAC 11 3-4. The named individual former andrent County employees are: Lori Moss,
Leighann Moffitt, Brian Washko, Robin Rasmussigab Ivie, John Muzinich, Scott Purvis, Ru
Williams, Wayne Eastman, June Powells-Mayammy Derby, Paul Munoz, Cyndi Lee,
Florence Evans and Jared Wicklitd. | 4.

2 A “Notice of Pending Enforcement Actiolig the County’s declation that property
owners have been notifighat their property ia recorded “nuisance.SeeSacramento County
Code § 16.20.418).
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Plaintiffs invested over $80,000 in propeirtyprovements to try to comply with
County ordinances and zoning requirements and requested permits to correct their code
violations, but the County denied each requesgdithem for unpermitted work and threatene
discontinue their electricityld. 11 40, 41, 45, 56, 62—63, 81-89, 235-45.

The parties’ ongoing dispute peskon December 24, 2014, when SMUD
disconnected the electricity to the subject propéssued a “notice afontinuing violation,?
declared one of plaintiffs’ buildings “dangers,” summarily suspended plaintiffs’ smog shop
permit and ordered plaintiffs to vacate the buildibdy. 6671, 74, 76, 79The County
disconnected plaintiffs’ power aftessuing successive “stop work ordérahd administrative
penalties throughout Decembdd. 19 66—71, 74. This swift punitive action was a response
plaintiffs’ unpermitted emergency building repaafter severe wind and rain damage, which t
County declared a health and safety haz&td{{ 66, 70.

C. Related Litigation

Plaintiffs also have seva pending state court lawsuits against the County ang

SMUD based on the same dispug&eeStatus Reports, ECF Nos. 28, 29 (affirming no change

these pending cases as of July 14, 2017). Speltyfi Lull and Autotek bdt have challenged the

County’s administrative actionsrttugh the administrative appeglocess in Sacramento Cour
Superior Court and peitons for writ review. SeeCounty Request for Judicial Notice (“RIN")
Nos. 1-12, ECF No. 16-2. The court judiciallytines the following related cases under Fede
Rule of Evidence 201(b):

1. Autotek & Lull v. Cnty. of Sacramento, et &@ase No. 34-2015-00177665, filed April 9

2015, noticing an appeal of County administrative penalties. RIN No. 2: Notice of

% The County posts a “Notice of Contingi Violation” on a property to notify the
occupants of certain building code, land useamirzg violations that have been “ongoing” for
more than 24 hours. Sacramento County Code § 1.25.010 (defining ongoing violations).
notice details the history of the allegedlygoing violation and warns the occupants of
administrative penalties that may riéstithe violation goes unaddressed.

* “Stop Work Orders” are County direcéis that order occupants whose ongoing
construction violates local ordinances to eelagilding immediately or face penalties.
Sacramento County Code § 15.04.180.
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Appeal, ECF No. 19.

. Autotek & Lull v. Cnty. ofacramento (Building Dep;tfCase No. 34-2015-00182775,

filed August 10, 2015, noticing an appeal audty administrative penalties. RIN No.
Lull v. Cnty. of Sacrament@ase No. 34-2015-80002172, filed August 26, 2015, a w
mandate seeking judicial review of theudity’s permit procedures regarding emergen
repairs Lull performed after a building collapgeJN No. 6: Verified Petition for Writ of
Administrative Mandate 1 17-18.

Autotek, Inc. v. Cnty. of Sacramen@ase No. 34-2015-80002233, filed November 6,
2015, a writ of mandate challengijugisdiction as well as thiairness and results of the

administrative proceedings provided to Autotek. RIJN No. 8.

FAC 11 90, 94, 116-17.

D. Procedural History

Plaintiffs allege the County’s enftement of building codes and land use

regulations amount to both stateddaderal civil rights violationsPlaintiffs bring the following

eleven claims against all namedeatalants, without differentiation:

1.

2
3
4.
5

Violation of Civil Rights, 42 U.S.C. § 1983®rocedural Due Process;

. Violation of Civil Rights, 42 U.SC. § 1983, Substantive Due Process;
. Violation of Civil Rights, 42 US.C. § 1983, Unreasonable Seizure;

Violation of Civil Rights, 42 U.S.C8 1983, Denial of Equal Protection;

. Violation of Civil Rights, 42 U.S.C. § 1983, faiation for Exercise of Free Speech an

Right to Petition;
Violation of Legitimate Police Powers;
Violation of Civil Rights, 42J.S.C. § 1983, Excessive Fines;

Unreasonable Seizure in violation of Catifia Constitution, Article |, Section 13;

® Section 1983 is entitled “Civil action fdeprivation of rights” and provides that

“[e]very person who, under color ahy statute, ordinance, regudat, custom, or usage, of any
State or Territory, subjects, or causes to beesidgl, any citizen of the United States or other

person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunit
secured by the Constitution and laws, shall be liabteggarty injured in an action at law, suit

equity, or other proper proceeding for redress.” 42 U.S.C. § 1983.
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9. Denial of Due Process in violation of I@arnia Constitution, Article I, Section 7;

10. Intentional Infliction of Emotional Distress; and

11.Negligent Infliction of Emotional Distress.
See generallfFAC.

The County and SMUD move separatelglismiss plaintiffs’ complaint. SMUD

Mot.; County Mot Plaintiffs oppose each motion. OpgmSMUD; Opp’n to County. SMUD
and the County have replied. SMUD@Re ECF No. 18; County Reply, ECF No. 22.
. PROPER DEFENDANTS

Plaintiffs bring eleven claimagainst “all named defendantsSee generallfFAC.
Both dismissal motions contend plaintiffs hanganed improper defendants. SMUD Mot. at 3;
County Mot. at 5-6

A. County Defendants

The County correctly argues the municipal and individual county defendants
duplicative of the County. Atearing, plaintiffs’ counsel aged dismissing the municipal
departments is appropriate as to all clailscordingly, the court GRANTS the County’s
motion as to the eight municipal depaents named in plaintiffs’ complaift.

As to the fifteen named current andrfeer county employees, the County argue
to the extent they are namedtieir official capacities the cot should also dismiss them as
duplicative of the County. Ingection 1983 action, when a plathtiames a government officia
in his individual capacity, the plaintiff is seaki “to impose personal liability upon [that] officig

for actions he takes under color of state laWentucky v. Grahapd73 U.S. 159, 165 (1985).

® The Sacramento County Charter states the @dsiihe real party d@nterest in a suit
based on County conduckeeSacramento County Charter, Ar§ 3 (“The corporate name shs
be County of Sacramento, and by that name it ineistesignated in aictions and proceedings
affecting its corporate rights, properties, posvand duties”). Munigial departments are not
“persons” within the meaning of section 1983 &imerefore cannot propgrbe the targets of
plaintiffs’ section 1983 federal civil rights claimslnited States v. Kam&94 F.3d 1236, 1239-
40 (9th Cir. 2005) (“[M]unicipal police departmis and bureaus are generally not considered
‘persons’ within the meang of [s]ection 1983.").
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When a plaintiff in a section 1983 action names a govent official in hs official capacity, the
plaintiff sues the government body itselfl. at 159. In the latter sifation, the government entit

is the real party in interest and the plaintiff msisow the entity’s policy or custom played a pa

in the federal law violationGomez v. Vernqr255 F.3d 1118, 1126 (9th Cir. 2001) (“A suit . . |.

against a governmental officer in his officé@pacity is equivalent to a suit against the
governmental entity itself”) (citeon omitted). When a plaintiff sues a county, courts in this
circuit tend to dismiss additional official-capacdiaims against individual county employees
duplicative. See Vance v. City of Santa Clag28 F. Supp. 993, 996 (N.D. Cal. 1996) (“The
Court follows other District Court® holding that if individuals & being sued in their official
capacity as municipal officials artlde municipal entity itself is also being sued, then the clain
against the individuals are duplicative afbuld be dismissed”) (citation omitted).

Here, because the complaint names the County, adding County employees
official capacity does not afford plaintiffs any additional claims or remedies. Accordingly, t
court DISMISSES as duplicative the individuatitgmed official-capacity County defendants.
But the complaint sues these employees in h@isonal capacities andeeences actions they
took personally with respect to the subjeagarty. FAC § 26. The County offers no rational
for dismissing these individual-capacity defendaritse court therefore does not reach that is

B. SMUD as a Proper Defendant

SMUD first argues plaintiffgannot state a claim for relief against SMUD unde
any legal theory because SMUD’s rules and reguria authorize it to discontinue plaintiffs’
electricity if the County so requests, which @eunty did after plaintiffviolated County code
provisions. SMUD Mot. at 4-5 (citing FAY 35, 40-44, 60, 70-71). Plaintiffs concede SM
had legal authority to discontinue their powart contend SMUD violated its own rules in the
process: SMUD neither gave a sexday written notice nor first detained plaintiffs had illegal
and unsafe wiring or equipment on thgioperty. Opp’n to SMUD at 3—4.

Plaintiffs have pled sufficient factsat) if true, show SMUD bypassed its own
procedural safeguards to summarily fulfill the Cgtsitequest to discontinue plaintiffs’ power

Igbal, 556 U.S. at 678 (to withstand dismissal,¢beplaint need only “state a claim to relief
6
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that is plausible on its face.”) (quotii@ell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)).
This summary discontinuation of power, lout following prescribed procedures, could
plausibly support due process, retaliation oeaspnable seizure claims against SMUD. The
court evaluates the claims indegently below, but as a prelinary matter, the court rejects
SMUD'’s argument that it is amproperly named defendant.

SMUD also argues that only the Countyiproper defendant as to plaintiffs’
seventh, eighth and ninth claims (Eighth &mdment excessive fines, Fourth Amendment
unreasonable seizure, and Fourteelmendment due processyeeFAC | 235-51. The
operative complaint attributesawaalleged wrong in these ## claims to the County and does
not reference actions SMUD toold. At hearing, plaintiffs’ counsl conceded the excessive
fines claim (claim seven) applies only t@tGounty. The couGRANTS SMUD’s motion to

dismiss claim seven, with prejiee. Plaintiffs have not sponded to SMUD’s arguments on

claims eight and nine (unreastiaseizure and due process). The court therefore DISMISSES

claims eight and ninayithout prejudice.

1. ABSTENTION

The County asks the court to abstain flosaring plaintiffs’ first (procedural due
process), second (substantive due process),(tmréasonable seizure of electrical service),
fourth (equal protection), fift (retaliation), and seventhx@essive fines) claimsld. The County
argues plaintiffs’ pending state court procegdioverlap with and may ultimately moot the
federal constitutional issues raised by these claims. County Mot. at 8.

Abstention is a common law doctrine thatmpés federal courts to refrain from
exercising federal jurisdiction where there are celtig reasons to allow state courts to decic
related state law issues firs$ee Colo. River Water Consation Dist. v. United State424 U.S.
800, 814 (1976). Abstention does not abdicaderf@ jurisdiction; it postpones exercising
jurisdiction to spare federal courts unnecessary constitutional adjudicggenCity of Chi. v.
Fieldcrest Dairies, Ing 316 U.S. 168, 172—73 (1942). Abstentapplies only in limited and
well-delineated circumstances of state andr@dmurt overlap and does not support dismissa

“merely because a State courtiftbentertain [the suit].’Ala. Pub. Serv. Comm’'n. v. S. R..Co
7
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341 U.S. 341, 361 (1951) (Frankfurter, J., concurri@gip. River 424 U.S. at 814 (explaining
abstention is the exception, not the rule). Befssessing abstentiomgplicability here, the
court assesses the overlap with garallel state court proceedings.

A. State Court Proceedings

Plaintiffs simultaneouslyghallengehe County’s building code enforcement
penalties and administrative procedures in baitesind federal court. Here, plaintiffs contengd
the County’s building and zoning code enforeetnimplicates multiple federal constitutional
provisions including the Fourteenth Amendmsrtie process and equal protections, First
Amendment prohibition on retaliahp Fourth Amendment searchdaseizure limitations, and the

Eighth Amendment’s prohibition on excessfirees. FAC |1 131-222, 235-45. Plaintiffs seek

damages stemming from past enforcement actions, an injunction against future enforcement, ar

declaratory relief that would reqgeiinterpreting County ordinancekl. at 56-57 (requesting
court declare County lacks authority to “impddges for unsolicited seice,” “withhold public
utility connection from Plaitiffs” or “to publicly record‘Notice of Pending Enforcement
Actions™).

Plaintiffs’ four pending state actioa$so challenge the County’s state law
authority to enforce the building code as is laad the fairness oféiCounty’s proceedings.
County Mot. at 8. Each state proceeding oversagsificantly with this federal case in substance
and in relief. Two pending staappeals challenge the buildiogde violation penalties the
County imposed on plaintiffsSeeRJIN Nos. 2, 4 (citindwutotek & Lull v. Cnty. of Sacramento
Case No. 34-2015-00177665, ahgtotek & Lull v. Cnty. oSacramento (Building Dep;tCase
No. 34-2015-00182775). A writ of mandaproceeding effecting challenges to the County’s
permitting process regarding Lull's emergengyaies on a collapsed building. RIN No. 6 Y 17—
18 (citingLull v. Cnty, Case No. 34-2015-80002172). Anotbkallenges the fairness, and

” A Petition for Writ of Administrative Mandamus is a request that a state trial court
review (for abuse of disctien) and reverse an agencyiisal decision or orderSeeCal. Civ. P.
Code § 1094.5.
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results of, as well as the jurisdiction for Couptgpceedings against Autotek. RIN No. 8 (citin
Autotek, Inc. v. Cnty. of Sacramen@ase No. 34-2015-80002233).

In sum, plaintiffs simultaneousthallenge the Couyis building code
enforcement penalties and administrative procedarstate and federal court. The overlap is
such that the state court outcam®uld alter the federal issuasre. As discussed below,
Pullmanabstention may apply.

B. PullmanAbstention

Pullmanabstention, deriving frorR.R. Comm’n v. Pullman C&812 U.S. 496
(1941), permits federal courts to abstain in &sapresenting a federal constitutional issue whi

might be mooted or presented in a differentyesby a state court deteination of pertinent

state law.” Allegheny Cnty. v. Frank Mashuda C860 U.S. 185, 189 (1959) (citation omitted).

The rationale is that federalwts should wait to adjudicatecase that could ta on pertinent
and unclear state law questioriSeldcrest Dairies316 U.S. at 172Spector Motor Serv., Inc. v
McLaughlin 323 U.S. 101, 105 (1944) (“[edleral courts do not decide questions of
constitutionality on the basis of preliminagyesses regarding local law.”) (citation omitted)

The Ninth Circuit sanctiorBullmanabstention only when (1) a complaint

“touches a sensitive area of saqgvolicy upon which the federabarts ought not to enter unless

no alternative to its adjudicatiosopen,” (2) “such constituthal adjudication plainly can be
avoided if a definitive ruling on the state issweuld terminate the controversy,” and (3) “the
possibly determinative issue of state law is doubtf@dnton v. Spokane Sch. Disib. 81,
498 F.2d 840, 845 (9th Cir. 1974&)erruled on other grounds ascognized by Heath v.
Cleary, 708 F.2d 1376, 1378 n.2 (9th Cir. 1983). Theipa here only summarily briefed
abstention and did not address the Ninth Circuit’s teactiegCounty Mot. at 7-8; Opp’'n to
County at 8-9; County Reply at 2.

C. Analysis

1. Sensitive Area of Social Policy

The court may abstain und@ullmanonly if the complaint “touches a sensitive

area of social policy upon which the federal coortght not to enter unless no alternative to it
9
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adjudication is open.Canton 498 F.2d at 845The Ninth Circuit repeatlly has declared land
use planning is a sensitive social policy area that meets th€dinsbnrequirement.See, e.q.
C-Y Dev. Co. v. City of Redland®3 F.2d 375, 377 (9th Cir. 1983)inclair Oil Corp. v. City of
Santa Barbara96 F.3d 401, 409 (9th Cir. 199®pllsman v. City of L.A.737 F.2d 830, 833 (9th
Cir. 1984),cert. denied469 U.S. 1211 (19855ederquist v. City of TiburoB90 F.2d 278, 281
(9th Cir. 1978). Land use planning includesal building and zomig code regulationsSee C-Y
703 F.2d at 378characterizing buildingermit applications as an area of loleadd use
planning);Pearl Inv. Co. v. City and Cnty. of S.F74 F.2d 1460, 1463 (9th Cir. 1985) (same].
Plaintiffs’ federal constitutional claims this case each attack the County’s land
use regulations. Specifically, plaintiffs baseititdue process, excessipenalties, disparate
treatment and retaliation claima the County’s building code permitting and penalty process.
Each County action, even if improper, was tateeanforce the County’s land use regulations.
Thus, plaintiffs’ claims are basexh local land use regulations, a “seive area of social policy.|
C-Y, 703 F.2d at 377. This satisfies the fCsintonrequirement.

2. State Decision May Moot Federal Issues

Second, for a court to abstain unéelimanthe overlapping state proceedings
must have the potential to moot or alter trgefal constitutional questions a plaintiff raises.
Canton 498 F.2d at 845. The state court proceedmegsl not fully moot the federal issues;
changing or narrowinthe issues is enouglginclair, 96 F.3d at 409 (9th Cir. 1996) [ is
sufficientif thestatelaw issuesmight ‘narrow the federal constitutional questions.Pearl, 774
F.2d at 1464 (sameQ;-Y, 703 F.2d at 379 (samege also Ohio Bureau of Employ. Serv. v.
Hodory, 431 U.S. 471, 481 (1977) (using language of “glate or at least talter materially”)
(citation omitted)Bellotti v. Baird 428 U.S. 132, 146-47 (1976) (“adan whole or in part” or
“materially change”) (citatin and quotation marks omitted@olo. River 424 U.S. at 814
(“mooted or presented in a different posture”) (citation and quotation marks gnifttedv.
Sillas 632 F.2d 74, 79 (9th Cir. 1980) (“render unnecessary or substantially modify”).

Here, the state cases could moot, limiaker plaintiffs’ federal questions. If

plaintiffs succeed on their writs of mandate skete judiciary may invalidate the County’s permit
10
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denials and penalty enforcement procedu&sby Realty Co. v. City of San Buenaventlig®
Cal. Rptr. 799807 (1973)Palmer v. Fox118 Cal. App. 2d 453, 456 (1953). Invalidating the
County’s permit denials or petials would vindicate thprocedural due pross rights plaintiffs
claim to have been denied, and reverse the sxeepunishments they claim to have suffered.
Abstaining could thus avert a premature andegessary federal constitbnal ruling on these

alleged wrongsC-Y, 703 F.2d at 380. At a minimum, the pending state adjudications coulc

narrow these constitutional inquirieSinclair, 96 F.3d at 409. These circumstances meet the

secondCantonfactor.

3. Third CantonRequirement: State Law is “Doubtful”

Third, abstaining undd?ullmanrequires that the concurrent and potentially
determinative issues of state lave gufficiently unclear or “doubtful.’'Canton 498 F.2d at 845.
An issue of state law is doubtful if “a fedecalurt cannot predict witany confidence how the
state’s highest court would deei an issue of state lawPearl, 774 F.2d at 1465 (citation
omitted). “Resolution of an issue of state law might be uncertain because the particular [s
statute is ambiguous, or because the precedentsctomf because the question is novel and ¢
sufficient importance that it ought to bddressed first by a state courd:; L.A. All. for
Survival v. City of L.A.987 F. Supp. 819, 824 (C.D. Cal. 1997).isTthird factor exists to avoid
“a federal court’s erroneous detenattion of a state law issue [thanay result in premature or
unnecessary constitutional adjagtion, and unwarranted interéeice with state programs and
statutes.”Pue 632 F.2d at 79.

Here, resolution of the relevant state lawestions is doubtful. Each concurrent
state law proceeding calls for assessing whetiee€County appropriately enforced certain lanc
use regulations. Local government’s enactmadtenforcement of land use regulations is a
“doubtful” area of California law bmuse it “turn[s] on the peculiéacts of each case in light of
the many [applicable] local and stawide land use laws . . . Sederquist590 F.2d at 282,
Santa Fe Land Improvement Co. v. City of Chula YB&$6 F.2d 838, 841 (9th Cir. 1979);
Sinclair, 96 F.3d at 41(yut see Pearl774 F.2d at 1465 (criticizinigberal application of

Pullmaris third requirement in land use cases, but conceding it is controlling precedent).
11
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Through plaintiffs’ writ of mandamus proceedmstate courts will review the County’s
administrative enforcement actions for abusdiséretion; the Ninth Circuit has specifically
referenced this “abuse of discretion” inquay a “doubtful” areaf California law. Sederquist
590 F.2d at 282-83 (“We do not claim the abilityptedict whether a state court would decide
that the [local government] heabused its discretion.”).

In sum, sufficient doubt surrounds thatstlaw questions ised by plaintiffs’
concurrent state proceedings to meet the third and@aalonrequirement. The court may thu
abstain from deciding certainderal constitutional issuesning resolution of the state
proceedings. That said, plaintiffs’ claims here section 1983 civil rights claims; therefore, th
warrant one further analytical step.

4. Equitable Considerations

Federal courts are hesitant to abstaisection 1983 civil rights case€anton
498 F.2d at 846 (“cases involving vital questions eii cights are the least likely candidates fd
abstention.”). As the court i@antonpoignantly observed,“[iindeethe objectives of the Civil
Rights Act would be defeated if we decidbdt this federal claim grounded on an alleged
violation of the federal constitution would hatwestagnate in the federal court until some
nebulous or nonexistent remedysnaursued like a iN-0’-the-wisp in the state court.ld.
(quotingWright v. McMann 397 F.2d 519, 525 (2d Cir. 1967)). But “there is no per se civil
rights exception” to abstention; césiexamine each case separat€lyy, 703 F.2d at 381.

Here, the only civil rights claim on whidPullmanabstention appears inequitabl
is plaintiffs’ First Amendment retaliation claim (fifth claimhula Vista Citizens for Jobs &
Fair Competition v. Norris782 F.3d 520, 528 (9th Cir. 2013)abstention] is strongly
disfavored in First Amendment casesPjrter v. Jones319 F.3d 483, 48687 (9th Cir. 2003)
(“It is rarely appropriate foa federal court to abstain und@ullmanin a First Amendment case
... .because there is a risk [] the delay that re$rdta abstention will itself chill the exercise ¢
the rights that the plairits seek to protect by stjit No similar rationale has been articulated {

resist abstention in section 198ainhs based on land use issu8ge C-Y703 F.2d at 381see
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also Kollsman737 F.2d at 836 n.18 (“[A]bstention often Wbk appropriate when state land u
regulations are challenged state and federal grounds.3inclair, 96 F.3d at 409-10.

Considering all relevant factors, tbeurt finds absteran is appropriate on
plaintiffs’ first (procedural due process), sad (substantive due pros@sthird (unreasonable
seizure of electrical servicejurth (equal protection) and seveiiexcessive fines) causes of
action. But abstention is not appriate as to plaintiffs’ fiftrclaim (retaliation under the First
Amendment). While the court declines to abisteom hearing plaintiffs’ retaliation claim, the
claim nonetheless is subject to Rule J@&bdismissal, as detailed below.

V. FAILURE TO STATE A CLAIM

A. Legal Standard for Dismissal Under Rule 12(b)(6)

Defendants both argue plaintiffs fail t@at any cognizable claim. Under Rule
12(b)(6), a court may dismiss a claim “basedhmnlack of a cognizable legal theory or the
absence of sufficient facts allegeddena cognizable legal theoryBalistreri v. Pacifica Police
Dep’t, 901 F.2d 696, 699 (9th Cir. 1990). Althougboaplaint need only contain “a short and
plain statement of the claim showititat the pleader is entitled telief,” Fed. R. Civ. P. 8(a)(2)
to survive a motion to dismiss this short ghain statement “must contain sufficient factual
matter . . . to ‘state a claim to relief that is plausible on its fatghdl, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 570). A complaint must include something more than “an unadorneq
defendant-unlawfully-harmed-me accusation™tabels and conclusions’ or ‘a formulaic
recitation of the elementd a cause of action[.]'1d. (citations omitted).

Ultimately, a Rule 12(b)(6) inquiry focuses on the interplay between the
complaint’s allegations and relevadispositive legal issuessee Hishon v. King & Spalding67
U.S. 69, 73 (1984). This context-specific evalmatiequires the court to construe the compla
in the plaintiff's favor and acceptl d&actual allegations as trudgbal, 556 U.S. at 67&rickson
v. Pardus 551 U.S. 89, 93-94 (2007). But the cowéd not accept the truth of “a legal
conclusion couched adactual allegation,”Papasan v. Allain478 U.S. 265, 286 (1986), or
“allegations that contradict mattgusoperly subject to judicial no&t or to material attached to

or incorporated by reference into the complai@prewell v. Golden State Warrip%66 F.3d
13
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979, 988-89 (9th Cir. 2001). Because the court abstains on five of plaintiffs’ claims, this
dismissal analysis focuses on only the remaining six claims.

B. First Amendment Retaliation (Claim Five)

Plaintiffs allege defendants “unlawfuliysed County police power for enforcem
... to intentionally injure and taiate against [p]laintiffs for extcising their righto petition and
right to access administrative peedings” and that “[d]efendantgttions were vindictive and
maliciously motivated to deter [p]laintiffsdm exercising their rights defined in the First
Amendment.” FAC { 218.

A successful retaliation clainequires proof that plairits engaged in protected
activity, and defendants responded to such activigyway that would chill a person of ordinar
firmness from furtheprotected activitiesCorales v. Bennetb67 F.3d 554, 563 (9th Cir. 2009
(citation omitted). To survive dismissal, plaintiffs must allegdiegian is not jt a “possible”
explanation for defendants’ actions, but a “plausible” dnae Century Aluminum Co. Sec.
Litig., 729 F.3d 1104, 1105 (9th Cir. 2013). To show gilaility, plaintiffs must do more than
allege facts that are “merely consistent viatth their explanationnal defendants’ competing
explanation.” Id. (citing Igbal, 556 U.S. at 678). After all, aotns defendants would have take
anyway are not cotitutional torts. Hartman v. Moore547 U.S. 250, 260-61 (2006).

Here, the complaint does not allegetk sufficient to show defendants’
discontinuance of plaintiffs’ electricity was plausibly retaligt Plaintiffs baldly claim
defendants’ aggressive buildingde enforcement was designedrestrain [p]laintiffs from
obtaining [administrative] relief.” FAC { 21But as pled, defendants’ enforcement conduct
began when plaintiffs started violating theldung code, long before plaintiffs’ quest for
administrative relief. Thus, the allegations staefendants shut off plaintiffs’ power in respor
to repeated building code violations and hazardglaintiffs’ property; not to chill plaintiffs’
protected activity. Plaintiffsannot bolster their contrakggal conclusion by describing
defendants’ enforcement conduct as “vindictive, alitious,” “unsanctioned,” or “oppressive.”
FAC 11 218-19. Devoid of the requisite allegatiand details, the court will not presume the

truth of these emotionglicharged adjectivesSee Papasa78 U.S. at 286 (court need not
14
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accept the truth of “a leg@onclusion couched adactual allegation’) (¢ation omitted). The
court DISMISSES plaintiffs’ retaliation claim, without prejudice.

C. Violation of Legitimate Police Powers (Claim Six)

Plaintiffs allege the County exceedé&ipolice powers “byinlawfully and ultra
vires enacting and enforcing” faus county Code provisions the damage and injury of
plaintiffs. FAC { 225. Plaintiffsontend these local ordinances are “preempted by state law
“conflict[] with state law” “contralict[] state law” and “violate[substantive or procedural due
process as well as the California Administrative Adtl” Defendants appear confused as to t
legal basis for this claim, and rightfully sogaintiffs do not identify a clear foundation for the
claim. As pled, there is no apparent basis faydiing this claim in federal court. To the exter
plaintiffs allege County offi@ls abused their discretion in enforcing County local land use

ordinances, the proper avenue appears torbagh the state’s writ of mandamus procedure.

—+

Having heard no arguments to the contrary atihgathe court finds amendment would be futile,

and dismisses this causeauttion, with prejudice.

D. State Constitutional Claim€laims Eight and Nine)

Plaintiffs’ eighth and ninth claims allege violations of the California Constituti
Article | sections 7 and 13. FAC 1 246-51. discussed above, the court dismissed both
claims, without prejudice, against SMUD. #sthe County, the court dismisses both claims
without prejudice, as discussed below.

Through plaintiffs’ state law unlawful seiee claims they seek “punitive or
exemplary damages, according to proof, in addito compensatory and special damages.” F
1 248. Yet California Constitution Article | gean 13, upon which this claim rests, does not

confer a private right of action for damag&ee Cabral v. Cnty. of Glen624 F. Supp. 2d 1184

1196 (E.D. Cal. 2009) (“this Court has previouggtermined . . . [section] 13 confers no private

cause of action for damages”) (citation omittddpez v. Youngbloo@09 F. Supp. 2d 1125,
1142 (E.D. Cal. 2009) Plaintiffs may not bring damages claims directly under Article I, Seg
13"). Because plaintiffs seek only damagestos claim it necessarily fails. The court

DISMISSES plaintiffs’ eightltlaim, without prejudice.
15
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Plaintiffs’ state law due process arguial protection claims derive from the
California Constitution Article | section 7. Again, plaintiffs seek only monetary damages, F
1 251, yet section 7 does not conferiagie right of action for damage&abral, 624 F. Supp.
2d at 1196L.opez 609 F. Supp. 2d at 114Ratzberg 29 Cal. 4th at 329. The court DISMISSE
plaintiffs’ ninth claim,without prejudice.

E. State Tort Claims (Claims Ten and Eleven)

Defendants contend plaintiffs’ tenth anéwdnth state law claims for intentiona
infliction of emotional distresand negligent infliction of emainal distress fail as a matter of
law because they do not comply with Califorsidort Claims Act. County Mot. at 14-15;
SMUD Mot. at 7-8. Before a claimant may assestate law claim for money damages again
public entity he must first presethe claim to that public entity. Cal. Gov. Code 8§ 905. Such
claim must include a general description of traelntedness, obligation, injury, damage or los
the extent that it may be knownthae time the claim is presenteldl. § 910(d). “Timely
compliance with the claim filing requiremerasd rejection of the claim by the governmental
agency must be pleaded in a complaint in order to state a cause of abtigardin v. Ventura
Cnty. Gen. Hosp69 Cal. App. 3d 350, 355 (1977) (citations omittesdg United States v. Stat
of Cal, 655 F.2d 914, 918 (9th Cir. 1980) (“[@alnia’s claim filing] requirementare
substantive elements of the cause dbac not mere jurisdictional limitationg.” Thus,
plaintiffs’ complaint must allege facts to shewher compliance with or excusal from the abo
mentioned requirements under the California’s Tort Claims Atate v. Superior Coyr82 Cal.
4th 1234, 1239 (2004) feilure to allege facts demonsirgg or excusing compliance with the
claim presentation requirement subjects a claimnagai public entity to a demurrer for failure
state a cause of action.”)

Here, the complaint vaguely alleges ptdis filed claims with the County and
SMUD regarding their emotional distress basethendisconnection of dir electricity. FAC
1 130. Plaintiffs do not allege afgcts tending to shotheir tort claims were timely, nor do the
explain when or whether SMUD ordlCounty rejected their claim&ee id.In opposition,

plaintiffs effectively concede their complaint doed comply with California’s Tort Claims Act
16
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though they characterize the date omission agmraphical error.” Opp’n to SMUD at 10. |
reply, defendants contend the issues go beygpubtaphical errors, ancglain why plaintiffs’
tort claim was ultimately untimely. SMUD Repdy 4; County Mot. at 14. Defendants argue
California Government Code section 911.2(apases a six-month statute of limitations for
personal injury or personal property claims, thaghlight the nearly one year lapse between t
plaintiffs’ December 24, 2014 “loss date” andiptiffs’ December 10, 2015 claim submission
SMUD Reply at 3—4; County Reply at 7. Defendaaiso contend plaintiffs knew about this
timing deficiency. SMUD Reply at 3—4; CourReply at 7. At heang, defendants asked the
court to judicially notice relevamtates, but the court sustainediptiffs’ objection to the reques
as untimely.

The operative complaint neither allegg®ugh to show plaintiffs’ Tort Claims
Act compliance, nor pleads plaintiffs outatlaim by admitting such compliance is lacking.
Plaintiffs’ state law tort claims will be disssed. But the court declines to dismiss with
prejudice, as defendants request. Accorgintjle court DISMISSES plaintiffs’ tenth and
eleventh claims, witout prejudice.

V. LEAVE TO AMEND

Plaintiffs have requested leave to amémgr complaint. Rule 15 of the Federal
Rules of Civil Procedure mandates that leave to amend “be freely given when justice so rg

Fed. R. Civ. P. 15(a). “This policy is be applied with extreme liberality Eminence Capital,

—F

quire:

LLC v. Aspeon, Inc316 F.3d 1048, 1051 (9th Cir. 2003) (citation and quotation marks omitted).

In a Rule 15 analysis, a court considers any potential bad faith, defatiligrregarding the
proposed amendment, and the potemqtiejudice to the opposing partifoman v. Davis371

U.S. 178, 182 (1962)ee also Smith v. Pac. Prop. Dev.,(3&8 F.3d 1097, 1101 (9th Cir. 200

“The party opposing amendment betlrs burden of showing prejudiceDCD Programs, Ltd. v|

Leighton 833 F.2d 183, 187 (9th Cir. 1987). Absprgjudice, Rule 15(a) carries a strong
presumption in favor of granting leave to amegaininence Capital316 F.3d at 1052.
Here, there is a possibility plaintiffs cauture their pleading deficiencies as to

their fifth, eighth, ninth, tenthral eleventh claims, as discussed above. Defendants have ng
17
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shown any undue prejudice that allowing admaent may cause. Accordingly, the court
GRANTS plaintiffs’ request to amend themplaint as to these five claims.

In granting leave to amend, the court remipldsntiffs that Federal Rule of Civil
Procedure 8(a)(2) requires a complaint to aonta short and plain atement of the claim
showing that the pleader is entitled to relieféd. R. Civ. P. 8(a)(2)‘Each allegation must be
simple, concise, and direct.” Fed. R. Civ. RI)@(). The court may dismiss a complaint on R
8 grounds alone if it is “verbosepnfusing and conclusory.See Nevijel v. N. Coast Life Ins.
Co, 651 F.2d 671, 674 (9th Cir. 198Mhstrict court dil not abuse its discretion in dismissing
amended complaint with prejudice that was “equaiywerbose, confusing and conclusory as
initial complaint.”).

Plaintiffs’ first amended complaint 88 pages long, riddled with vague and
conclusory allegations that do not distinguistwiaen multiple duplicative defendants. The cc
admonishes plaintiffs that any subsequentraded complaint must comply with Rule 8; each
allegation must be simple, concise and direct.

VL. CONCLUSION

This court GRANTS both motions tostniss, and decides the following:

1. DISMISSES all claims against the Coyiitlanning Department, Building Code
Department, County Counsel, Community Development Department, Board of
Supervisors, Clerk of the Board of Supeovss Sheriff’'s Department, Department of
Revenue Recovery, and all claims agaihstindividual County employees in their
official capacity, as duplicate to the County defendant;

2. ABSTAINS from hearing plaintiffs’ first, semd, third and fourth claims until plaintiffs’
related state court cases resolve;

3. DISMISSES plaintiffs’ fifth, eghth, ninth, tenth and eleventlaims, without prejudice;

4. DISMISSES plaintiffs’ sixth claim, with prejudice; and

5. GRANTS plaintiffs’ request to amend the comptavithin fourteen days of this order.
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IT 1S SO ORDERED.

This order resolves ECF Nos. 7 and 15.

DATED: July 24, 2017.

STATES DISTRICT JUDGE
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