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United States of America et al

INTHE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

CITY OF LINCOLN,

Plaintiff,

V.
Case No.: 2:16-cv-01164-KIM-AC
UNITED STATESOF AMERICA,
et. al.,

Defendants.

S N N N N N N N N N N

STIPULATION AND [PROPOSED] ORDER
REGARDING DISCOVERY PROCEDURE

With respect to protecting privileged madé and work product, the authentication

historic records, and the production and processirglectronically stored information, Plaintiff

City of Lincoln (“City”) and Defendants United States of Americgt, al. (“United States”
(hereinafter collectively, the “Parties”) have agteand hereby stipulate to the specific term
forth below, and respectfully request tha tbourt ratify and enter an Order as follows:

l. Feder al Rules of Evidence 502(d) - Protectionsfor Privileged

Material and Work Product

The Parties shall handle a claim of privéegr protection assed after production &
follows:

A. The Parties recognize that discovemythis action may require the parties
review and disclose large quaies of documents. For purposes of this Order, the
“document” should be read to include all farmof information, includig electronically-store
information. The documents disclasm this case could include tegials subject to privilege ¢

other legally recognized protigmn (materials that are nstibject to discovery).

B. Because document-by-document predpiction review would likely impose an

undue burden on the Parties’ resources, the Bagtiek to invoke the protections afforded

Federal Rule of Evidence 502(d).
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C. Each party shall examine their filesntaining documents to be produced

shall screen these documents for privileggmtection. This examiniain shall be performed

and

with due regard for the likelihoothat the files contain privileg or protected documents.

Nonetheless, given the large qtiaes of documents to be s@ned, the Parties may rely

on

random sampling or searching rather thamcutient-by-document examination. The Paities

recognize that, under these circuamstes, it is highly possible thewme privileged or protected

materials may be produced during discovery.
D. If a producing party determines thathas produced what it believes to b
privileged or protected document, it must tdke following steps to invoke the appropri

privilege or protection. Within reasonablené of discovering that has produced what

believes to be a privileged or protected docuntenill notify all counsel of record notice of the

claim of privilege or protectionFurthermore, within tinty (30) days aftereceiving notice that

112

a
[pte

it

the receiving party intends to refer to, quatde, rely upon, or otherwise use a document

containing privileged oprotected information, the produciqmarty must give all counsel
record notice of the claim of privilege or protection. The motrwst identify the document

that is (are) privileged or protected and ttete the document(s) was (were) produced.

Df
s)

The

notice shall also provide information sufficietat meet the requirements of Federal Rul¢ of

Civil Procedure 26(b)(5)(A), namely: the informatisubject to the claim, the author, date,

addressees or recipients ok tdocument (where apghble), the privilege or protection bei

asserted, and the basis for therolaif privilege or pragction. If the produaig party claims that

only a portion of a document is privileged or paied, in addition to the notice, the produg
party shall provide a new copy of the documetih the allegedly prikeged or protecte
portions redacted.

E. Upon receiving notice of a claim ofiytege or protection (as set forth

paragraph 4), the receiving party must promp#yurn, sequester, or destroy the spec

and

ng

ng

[®X

n

fied

information and any copies it has; must not use or disclose the information until the ¢laim is

resolved; and must take reasonable steps to retrieve the information if the retrievirjg party

disclosed it before being notifieB8ee Fed. R. Civ. P. 26(b)(5)(BIf the receiving party does n
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agree with the privilege claim, the parties mpsbmptly meet and confer in an attempf
resolve the claim. If this conference does nebhee the claim, the receiving party may pre
the information to the Court by noticed motion, guant to the procedures established by L
Rule 251. In doing so, the Parties may file the disputed documents under seal, and file
briefing. Any party in possessiaf the information in disputenust preserve the informati
until the claim is resolvedld.

F. To the extent that notes or red®in any form concerning any privileged
protected information exist (other than those gemg solely to assedn of the privilege), th
portions of any such notes a@cords regarding the privileged rotected information shall &
permanently destroyed, deleted, or redacteceitcthim of privilege or protection is upheld.

G. Disclosure of any documents or atidormation that the producing party la
claims should not have been disclosed becauaayoprivilege or protection will not be deem
to constitute a waiver of theipilege or protection for purposes of this proceeding, or any
federal or state proceedirfgee Fed. R. Evid. 502(d).

H. This Order applies to documents anfbrmation covered by the attorney-clig
privilege and the attorney work-product prdiee, and thus constitutes a controlling or,
under Federal Rule of Evidence 502(d) with respeetaiver. For purposes of this proceed
this Order also applies to any other privileweprotection under federal or state law that
parties may properly assert teepent disclosure of information.

l. All receiving parties remain undea good faith obligation to notify ar
producing party if they identify a document whigbpaars on its face, or in light of facts kno,
to the receiving party, to be potentially pregled or protected. Such notification shall
waive the receiving party’s abilityp subsequently challenge acigim of privilege with respe
to the identified document. H receiving party @vides such notice, ¢hproducing party mu
follow the steps set forth above in pamggn 4 to claim privilege or protection.

[. Authentication of Documents

The parties recognize that this case welfjuire the production of historic docume

generated and maintained by City and United Stafé® parties expect that there will be lif
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reason to question the authenticity of such dams1 In order to preserve resources,
parties agree that authentication of documentse(dttan handwritten notes) is presumed.

parties agree that in order to challenge autbation of a document, a party must have “g
cause.” See Columbia First Bank, FSB v. United Sates, 58 Fed. CI. 333 (Fed. Cl. 2003) (part
may stipulate that authenticity of documentprsesumed and require a party to show “g
cause” to challenge that presumption — to demonstrate good cause party must der
specific concerns that criteriarfauthentication is absent).

1. Electronically Stored | nformation (ESI)

The parties have met and conferred regardihe necessity of amp-front agreement g
handling ESI and have agreed angugfite to the following procedures.
1. Definitions:
a. “Draft,” when used to describeither an electronic or hard co
document, means “a preliminary version of a doaquntieat has been shared by the author
another person (by email, print, or otherwisejhat the author no longentends to finalize g

to share with another person;”

the
The
pod
ies
ood

nonstrate

n

9%
with

=

b. “Duplicate,” when used to descriledther an electronic or hard copy

document, means that the document does not singwacial differences, such as the inclug
of highlights, underlining, margatia, total pages, teachments, markings, revisions, or
inclusion of tracked changes. fi@rences in system metadateldis, such as date created
modified, that do not affect the face of the wlment, are not relevant to determining whe
the document is a duplicate.

C. “Electronically StoredInformation or ESI” means information creats
manipulated, communicated, storemhd best utilized in dital form, requiring the use ¢
computer hardware and softwaees, established in Federal RaleCivil Procedure 34(a). ES
includes, writings, emails, drawings, pghes, charts, photographs, sound and/or v
recordings, images, and other data or data compilations.

d. “Parties” means the parties tasthitigation, including their employed

and agents.
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e. “Policy” means a regular practice at an entity that managers know
and expect to be carried out.
2. Preservation:

a. Preservation Not Required for E3lat Is Not Reasonably Accessible.

Except as provided in subparagraph b belbw,Parties need not preserve the follow
categories of ESI for this litigation:
I. Data stored in a backup syt for the purpose of system recov

or information restoration, including but ndimited to, disaster recovery backup taq

continuity of operations systems, and datasgstem mirrors or shadows, if such data

about

ing

ery
es,

are

routinely deleted or written over in accordanaghvan established routine system maintenance

practice;

il Voicemailmessages;

ili. Instant messages, such as messages sent on AOL
Messenger or Micragt Communicator;

V. Textmessagesuchascell phone to cell phone SMS message

V. Electronic mail sent to or from a personal dital assistan

(“PDA"), smartphone (e.g., BlackBerry, iPhone),tablet (e.g., iPad) provided that a copy

such email is routinely saved elsewhere;

Vi. Otherelectronicdatastoredon a PDA, smartphone, or tablet, s
as calendar or contact data or notes, providedaticapy of such information is routinely sa
elsewhere;

vii.  Logsof callsmade from ckular phones;

viii.  Deleted computer files, whether fragmented or whole (nothif
this order authorizes the intentional deletioe8f after the duty arose to preserve such ESI);

IX. Data stored in random access memory (“RAM”), cache mel
or in temporary or cache files, including intetrhistory, web browsecache and cookie file

wherever located;

X. Datastoredon photocopiersscanners, and fax machines;

Stipulation and Order Regarding Discovery Procedure
2:16-CV-01164-KIJM-AC
Page 5 of 14

nstant

—+

of

ich

ed

ng in
nory,

S,




© 00 N oo 0o A W DN P

N NN DN DNDNDNNNRRR R R R B B B
0w N o OO h W N EFPF O O 0N O O W N PRFLP O

Xi. Server, system, or network logs;

Xi. Electronic data temporariy stored by scientific equipment

attached devices, provided that the data thatdmarily preserved as paof a laboratory repof

is, in fact, preserved in itwdinary location and form; and
xiii. ~ Data stored on legacy systems that were no longer in us

years before the complaint was filed.

or

b five

b. Notwithstanding subparagraph a. abdven the date of this Order eithier

Party has a Policy that results in the routine gmestion of any of the categories of informat
identified in subparagraph a, such Party lisltantinue to preserve such information
accordance with its Policy.

C. Nothing in this Order prevengy Party from asstng, in accordanc
with the Federal Rules of Civil Procedureatthother categories of ESI are not reason
accessible within the meaning of Rule 26(b)(2)(B).

3. Use of Documents During Litigation. thwathstanding any other provision of th

Order, the Parties may take any of thkkowing actions with respect to ESI.

a. The Parties may continue to warkthe ordinary course of business,
documents that do not meet the definition of Drafart I. However, the Parties shall presg
Draft documents for discovery.

b. The Parties may move unfiled documemt&SI into files or folders th
adhere to an organizational sofe that was created before the complaint was filed in
matter.Nothing in this subparagraph prevents Baaties from impleméimg an organizationg
scheme that applies only to documents or ESI created after the complaint was filed
matter.

C. The Parties may delete, overwritg wipe ESI from devices that &
being replaced, upgraded, reimaged, disposed agEtomed at the end ¢dase, provided thj
the potentially relevant ESI is first copiedamew location in a manner that preserves the

including metadata that may be puséd pursuant to section 8, below.
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d. The Parties may copy data frame device to another, or from gne
location to another, providedaha copy of the ESI remains accbbsin the first location or the
new copy is created in a manner that presethe data, including metadata, which may be
produced pursuant tection 8, below.

e. The Parties may load loose ESbian enterprise content management
system, provided that: (1) the enterprise content management system captures all of the

metadata fields that must be produced underdtdser and does not contvehe format of thg

\L*4

ESI in a way that makes it significantly less accessible; or (2) the Parties maintain a copy of the
ESI in its native format and rka their production from this tige file colledion upon request
of the requesting party, fowing initial production agprovide in section 8nfra.

f. The Parties may upgrade, patclprogram, or customize software that
stores relevant data, even if such actions dfte way data is maintained, stored, or viewed,
(provided that the relevadata itself is not altered).

g. The Parties may take any of the faliog actions with resgct to data in

w

database provided that it is part of the routise of the database: inpadditional data; accegs
data; update the software rungithe database; append new gated modify existing data.
h. The Parties may edit or takewdo any data on a publicly accessiple
internet site.
I The Parties may add data to an intranet or private website. The Parties
may edit or take down any data on an intrangprorate website, provided that a copy of the
data is made before the change and is preserved for discovery.
J. The Parties may compress, decoesg, encrypt, or decrypt data subject
to preservation in this matter provided that aniad@sses during such processes do not result in
loss of the metadata required to be produgeder this Order or sigincantly degrade thge
guality of the data.
k. The Parties may update social naesites, but may not take affirmative

steps to delete relevant data posted before the filing of the Complaint.
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4. Preservation Required for Certain SubMetters. The Parties agree to prese

for the purpose of this litigation, documents and ESI relating to the following subject r
and not exempted from preseregatirequirements pursuant to theeceding paragphs of this
Part Ill.:

a. All documents (including, foexample, emails, reports, photograf

videotapes, and studies) pertaining to the Glitiincoln Landfill (the “Site”); and the Beale Ajir

Force Base Titan 1-A Missile Facility, located at or around 401 Oak Tree Lane, L
California 65348 (“Missile Site”);

b. Correspondence or documents exchdmngéh any local, state or fede
regulator relating to compliance with state law, federal law, or environmental response
proposed or contemplated at thedéll Site and the Missile Site;

C. Documents relating to any permits or approvals for the landfill Sit
the Missile Site.

5. Preservation Does Not Affect Discoveaitdy or Claims of Privilege. By

preserving documents or ESI for the purpose oflitigsation, the Parties are not conceding 1
such material is discoverablaor are they waiving any claim gfivilege. Excepas otherwis
provided in Paragraphs IIl.7.c érd, nothing in this Order shadiiter the obligations of th
Parties to provide a privilege log for ma#é withheld under &laim of privilege.

6. Other Preservation Obligations Not édfed. Nothing in this agreement sk

rve,

hatters

hs,

ncoln,

al

actions

2 and

hat

D

e

nall

affect any other obligations of the Parties peserve documents or information for other

purposes, such as pursuant to court order, administrarder, statute, an response to oth
anticipated litigation.

7. Collection of ESI.

a. Search Technology. The Parties wiiclose to each other any softw

=1

Are

or other computer techraly used to identify or eliminate potentially responsive documents. If

a Party intends to use search terms, it widletnand confer with the other Party to iden

mutually agreeable search terms for email messagg®ther electronically stored informati
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Nothing in this paragraph obligegt any Party to ageeto perform an el&onic search or t
accept the results of an electrosearch as a sufficient response to a discovery request.

b. Third-Party Data. The Parties witleet and confer li@e serving an

subpoenas in this matter on commercial e-maViders, such as Google™ or Yahoo™, or
social media companies such as Facebook™ or Twitter™.

C. No Discovery of Material Not Required To Be Preserved. Abs

showing of extraordinary circunasices, the Parties shall not sekdcovery of items that neg
not be preserved pursuant to Paragraph Ill. 2 above. Any discovery request seek
information must be served separately frostdivery requests seeking other materials and
include a statement showing good cause for teeodery of such mateis, considering th
limitation of Federal Rule 26(b)(2)(C). If argeneral discovery request is susceptible

construction that calls for thproduction of items that needot be preserved pursuant

any

ent a

ng such

must

pf a

to

Paragraph IIl.2 such items need not be searfbegroduced, or identified on a privilege log

pursuant to Fed. R. Civ. P. 26(b)(5).

d. PrivilegedVaterialsLocatd in the Offices of CounsellThe Parties agre

that, in response to general digery requests, the Parties need not search for and produ
create a privilege log for, any privileged or waroduct material that is éated in the offices ¢
the U.S. Department of Justice or outside coufesePlaintiff, City of Lincoln. The Partie

shall not keep discoverable materials in tffece covered by this pagaaph unless a copy

duplicate of the materials is located elsewheithénpossession, custody,aamtrol of the Party.

8. Production.
The following procedures apply to produagi ESI. Compliance with these procedu

shall constitute compliance with FedeRaile of Civil Pocedure 34(b)(2)(E).

a. Paper documents: The provisiafsFederal Rule of Civil Procedufe

34(b)(2)(B) shall govern responsés requests for production.At the Producing Party
discretion, documents on paper may be pceduon paper or theynay be scanned a

electronically reproduced on CD-ROM, DVD-ROM, external hard drive. Paper documg
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that are produced on disc shiai scanned at 300 dpi and produesdPDF files, with one file

for each document, or as maintainedtitey Party in its document repository.

b. ESI Files Shall be Produced as Follows.

I. Word and WordPerfect documents may be converted to PDR
with one file for each document. The PDF filame will contain the range of Bates-numl
assigned to the pages contained in the PDF Tilee PDF files shall contain extracted text fr
the document, unless the document contaimgatons, in which case OCR text may
provided. If a document produced contains commentsacked changes that are not part of
ordinary text, the PDF shall be generated based on how the document appears when fir
using view settings contained the file, and the receiving gg shall have the option, aft
reviewing the produced PDF imade,request the native file.

il Microsoft PowerPoint files will be processed and produced i
same manner as Word and WordPerfect documextgpt that the PDFs shall be generatg
full color, half-page or full page slides with oskde per page. Noteshall appear beneath t
half-page image of the slider appear at the end.

iii. E-mail and attachments will be produced as PDF files with
file per e-mail. The PDF file shall containteacted text from the email, however, if |
producing party redacts any part of the e-malibleeproducing it, OCR text may be provided
place of extracted text. E-mail attachments shall be processed as part of the san
document.

V. Microsoft Excel files and ber spreadsheets will be produceq
PDF format with Bate-stamps in the titldNative format Excel file shall be available upg
request.

V. Digital photographswill be produced as full color PDF files

their original resolution witlBates numbers branded onto them;

Vi. Embeddediles shallbetreatal as though they weseparate files.

files,
Ders

om

be

the

5t opened

er

N the

d as

one
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vii.  The producing party shall gduce all ESI on a disc containipng

folders identifying the department or agency where the document was maintained. W
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document was found within a specific individualdder or computer, the document shall
produced in a subfolder containing the idimtig information for that individual. ES
produced in PDF format shall includeetBates-number in the document title.

viii.  Documentgnaintainedon microfiche or microfilm shall be mad
available to the requesting pafbr review, or at the produay party’s discretion, be produc

either as PDF files or duplte microfiche or microfilm.

d. Beforeany Party produces any other kinds efectronic data, including

data from databases, CAD drawings, GIS dateas, etc., the Parties will meet and confg
determine a reasonably useable form for the production.
e. Except as expressly stated otheevabove, PDFs produced in this mg
may be black-and-white images (no shadegraly). However, the receiving party has
option, after reviewing the produced PDFs, ng@re whether the original document contai
color and, if so, to iuest a color image.
f. Except as stated above, a Pared not produce the same electronig
stored information in more than one form.
IV. Miscellaneous provisions.

1. Before filing any motion with the ddirt regarding electronic discovery
evidence, the Parties will meet and confer in a good faith attempt to resolve such dispd
comply fully with Local Rule 251(b).

2. Costs of Document Production. Eachtyahall bear thecosts of initially]

producing its own documents To the extent trat party demands additional ESI searches

may require the producing party to procure sofeartaaat the producing Bs does not currently

possess€g., harvester programs), the parties shaflemand confer regding the costs g

compliance with this provision. The parties resethe right to file motions regarding c

sharing or cost shifting of the sts associated with the softwarecessary to comply with th
provision.
3. Effect of Order. The Parties’ agreementhis Order is without prejudice to t

be

e

ed

rto

tter

the

hed

ally

or

ites, and

that

—

DSt

is

he

right of any Party to seek an order from thau@ to rescind or amend this Order for good cause
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shown. Nothing in this Order shall abridge the rggbt any person to seek judicial review of

pursue other appropriate judiciattion with respect to anystiovery ruling made by the Co

in this matter.

Dated: December 14, 2016
BROWN & WINTERS

[s/ Jeffrey T. Orrell

WILLIAM D. BROWN (SBN 125468)
JEFFREY T. ORRELL (SBN 237581)
Brown & Winters

120 Birmingham Drive
Cardiff-by-the-Sea, CA 92007-1737
Tel.: 760-633-4485/Fax: 760-633-4427
Attorneys for Plaintiff

CITY OF LINCOLN

Dated: December 14, 2016.

/sl Mark A. Rigau (as authorized on December 14, 2016)
MARK A. RIGAU (SBN 223610)

Senior Trial Counsel

U.S. Department of Justice

Environment and Natukr&esources Division
Environmental Defense Section

301 Howard Street, Suite 1050

San Francisco, California 94105

Telephone No.: (415) 744-6487

Facsimile No.: (415) 744-6476

/s/ Henry T. Miller (as authorized on December 14, 2016)
HENRY T. MILLER (D.C. Bar 411885)

Senior Trial Counsel

U.S. Department of Justice

Civil Division — Torts Branch

P.O. Box 340, Ben Franklin Station

Washington, D.C. 20044

Telephone: (202) 616-4223

Facsimile No.: (202) 616-4473

Attorney for Defendants the United of America, GSA, and the Department of Air Force
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Pursuant to the Stipulatiohl IS SO ORDERED this 15th day of December, 2016.

mfi—-— M
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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