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7
8 UNITED STATES DISTRICT COURT
9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | CITY OF LINCOLN, No. 2:16-cv-1164-KIM-AC
12 Plaintiff,
13 V. ORDER
14 | UNITED STATES OF AMERICA;
UNITED STATES DEPARTMENT OF
15 | THE AIR FORCE; UNITED STATES
GENERAL SERVICES
16 | ADMINISTRATION; and DOES 1
through 100, inclusive,
17
Defendants.
18
19 In the early 1960s, the United States Porce constructed and operated an
20 | intercontinental ballistic missile launch facilityhose refuse was taken to a nearby landfill in the
21 | City of Lincoln. The City, alleging hazardouasaterial within the refuse contaminates
22 | underground water today, sues for costs relat¢itisangoing contamination. The United States
23 | now moves to dismiss the City’s Federal ToOlaims Act claims for lack of subject matter
24 | jurisdiction, which the City oppes. For the reasons discussed below, the court GRANTS the
25 | motion.
26
27
28
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l. BACKGROUND

A. Factual Background

Although the court finds below the dispibge issue is not intertwined with the
merits, the recitation of facts here implicasebstantive issues for which the court need not
resolve factual disputesSeeAutery v. United Stated24 F.3d 944, 956 (9th Cir. 2005) (quotin
Rosales824 F.2d at 803) (where jadictional issues and substaatclaims “intertwined,”
district court should employ summary judgmenndtxd). Accordingly, the following facts are
undisputed unless otherwise noted.

1. The Dump

Since 1952, the City of Lincoln has oveth@perated and maintained a six-acre

landfill (“Dump”) in Placer Count, California. Defs.” Statemeof Undisputed Facts (“SUF”)

1-4, ECF No. 22-2. From in or about 1961 to 1966,Dump operated five days per week and

received mixed refuse from local businesaad approximately 1,200 residences. SUF 11, 1f
18. The Dump reduced its operationststgrin 1971, ceased operations in 1976 and was
enclosed with a low permeability cover in 1993. SUF 22-23, 25€6#2alsdPl.’s Statement of
Disputed Facts (“SDF”) 91, ECF No. 25-1.

2. The Launch Facility’s Pre-Operational Period

In January 1960, the Army Corps of Emgers contracted with Peter Kiewit &
Sons Co. (“Kiewit”) to construdhree Titan | Intercontinental Ballistic Missile (“ICBM”) launc
facilities near Beale Air Force Ba and in the cities of LincolSutter and Chico. SUF 38; Def
Ex. 12 (CEBMCO Historical Summary) a8, 17, 19, ECF No. 22-15. Around this time, the
United States acquired the property on which it wéad@te the Lincoln facility (hereinafter, “th
Facility”). SeeSDF 3; Pl.’s Ex. 7, ECF No. 25-13r@ing Air Force acquired 274.99 acres for
facility in 1958); Pl.’s Ex. 3, EE No. 25-9 (final judgment awartj United States ownership g
property in April 1960).

Kiewit subcontracted much of the consttion to other companies, including
Superior Electric Construction Co., Inc. (“Sup€efpwhich installed electrical systems. SUF 4

43. After completing construcin in early 1962, Kiewit transfemgpossession and control of th
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facilities to Martin Company {lartin”), which was then respoifde for activating the launch
facilities before delivering them to therAtorce. SUF 39, 45, 4&EBMCO Historical
Summary at 19, 34. On September 20, 1962, th&dice accepted and took over the missile
launch facilities from Martin. SUF 50.

The parties agree Superiisposed of refuse atdhincoln City Dump, SUF 52,
but dispute whether any other cautor also disposed of refuaethe Dump during this pre-
operational period from January 1960 to September 186&d. The parties also dispute
whether defendants’ employees, including Army GarpEngineer’s Resident Office employe
Lincoln facility site inspectors and otherr/A&orce personnel, disposed of refuSeeSDF 94.

3. The Launch Facility’s Operational Period and Phase-Out

Once the Air Force took over the FacilitySeptember 1962, the Air Force issu
a plan for the Facility’s routine daily mainterman SUF 59; Defs.” Ex. 23 (Maintenance Plan)
ECF No. 22-26. The Maintenance Plan gave Base Deputy Commander for Civil Engineer|
(“Base Deputy”) responsibility for collecting addésposing of refuse frorthe Facility. SUF 61;
Maintenance Plan at 42  2(iyhe Plan also established guidebrfor collecting and disposing
refuse. Maintenance Plan at 57 (Refuse €btle and Disposal Plan) 11 (a)—(f).

Starting in September 1962, the City begaltecting thirty-thee-gallon cans of
refuse from the Facility three times per we&UJF 65—-67. The partiessgiute the contents of
this refuse and whether thentents were hazardouSeeSUF 70-71; SDF 105-07; PIl.’s Ob;js.
2—4; Pasilla Dep. at 150:21-23. The City continuetbtlect the facility’srefuse until at least
January 1965, when the Air Force began deaatigdtie missiles and shutting down the Facili
SUF 73-76. As part of that process, BealeFHirce Base took over the Facility in Spring 196

the Department of Defense sold the Faciligtgiipment and materials to the Hudson Compali

(“Hudson”) in February 1966, and the United Statassferred the property to Placer County in

August 1968. SUF 76-90.

4. Administrative Requlation of the Dump

In 1991 and 2003, respectively, the CaliiarRegional Water Quality Control

Board (“the RWQCB?”) issued a Waste Disap@ Requirements (“WDR”) order and then a
3
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revised order for the Dump. SUF 31; Detsx. 11 (RWQCB Order No. R5-2003-0142) at 1
ECF No. 22-14. The revised orderquired the City to maintainvie feet of separation between
groundwater and the bottom of the landfill, and to define how much of the groundwater co
total dissolved solid6 TDS”) and volatile organic compounds (“VOC”). SUF 34. In 2013, th
RWQCB found the City had violatdte revised order, that eglse from the Dump affected
nearby groundwater quality, and thia¢ City Dump failed to esure the required five foot
separation. SUF 35; Def€X. 5 (RWQCB Order R5-2014-0703) at 2—4, ECF No. 22-8. Thg
RWQCB required the City to develop a CorreetAction Plan (“CAP”) to maintain the
minimum five foot separation, remediate grounttwampacts and maintain the landfill cover.
SUF 37; RWQCB Order R5-2014-0703 at 7 11 31-33.

B. Procedural History

ntaine

e

D

On May 26, 2016, the City sued the Unitedt8s, the United States Air Force and

the United States General Services Adminigtrafor (1) Continuing Nuisance; (2) Continuing

Trespass; (3) Equitable Indemnity / Contributiph); Cost Recovery under the Comprehensive

Environmental Response, Compensation, aatility Act (“CERCLA"), 42 U.S.C. § 9607(a);
(5) Contribution under CERCLA, 42.S.C. 8§ 9613; and (6) Dectdory Relief. Compl., ECF
No. 1. The City’s first two claims proceed omly a theory of continuing trespass and nuisan
not permanent trespass or nuisan8eeECF Nos. 18, 11 (court ordenemorializing parties’
stipulation).

On May 22, 2017, the United States filed ith&tant motion to dismiss the Feder
Tort Claims Act claims, claims 1 to 3, for laoksubject matter jurisdiction under Federal Rul
of Civil Procedure 12(b)(1)Notice of Mot., ECF No. 22; Menk. & A., ECF No. 22-1. The
City opposed. Opp’n, ECF No. 25. The United States filed a reply. Reply, ECF No. 29.
court held a hearing on August 25, 2017, at which Rerman and Mark Rigau appeared for t
United States and Jeff Orrell appeared forGitg. ECF No. 30. Withhe court’s permission,

the United States filed a supplemental brigfareling the discretionary function exception

discussed below, Sur-Reply, ECF No. 32, and the City responded, Response, ECF No. 35.
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Il. STANDARDS

A. Dismissal for Lack of Subict Matter Jurisdiction

A Rule 12(b)(1) jurisdictional attaakay be facial or factuaMhite v. Leg227
F.3d 1214, 1242 (9th Cir. 2000) (citation omitted). &dlfacial attack, the challenger asserts th
the allegations contained in a complaintiasaifficient on their face to invoke federal
jurisdiction. By contrast, in attual attack, the chatiger disputes the truth of the allegations
that, by themselves, would otherwise invoke federal jurisdicti@afe Air for Everyone v.
Meyer, 373 F.3d 1035, 1039 (9th Cir. 2004). Here, defersdattack is factual because they rg
on extrinsic evidence to challentiee complaint’s allegations, including the City’s allegation t
defendants released hazardous substances into the BaaEdison v. United Stat@22 F.3d
510, 517 (9th Cir. 2016) (challengeas factual where United Satfiled declarations and
affidavits challenging plaintiffs’ allegatioriteat the government owed them a legal duty);
Morrison v. Amway Corp323 F.3d 920, 924 n.5 (11th Cir. 2003) (cite®afe Air for Everyone
373 F.3d at 1039) (jurisdictional altenge was a factual attaakere it “relied on extrinsic
evidence and did not assert lamfksubject matter jurisdictrosolely on the basis of the
pleadings”).

How a court reviews a factual attackpdads on whether therisdictional and
merits issues intertwine. “Ordinarily, where a jurisdictional issue is separable from the me
a case, the court may determine jurisdiction bysthadards of a Rule (1) motion to dismiss
for lack of jurisdiction.” Roberts v. Corrothers812 F.2d 1173, 1177 (9th Cir. 1987). In such
circumstances, a court is not restricted to #uoe fof the pleadings, botay review any evidence
such as affidavits and testimony, and makeifigs of fact concerning the existence of
jurisdiction. McCarthy v. United State850 F.2d 558, 560 (9th Cir. 198&opsales v. United
States 824 F.2d 799, 803 (9th Cir. 1987). No preption of truthfulness attaches to the
plaintiff's allegationsRosales824 F.2d at 803, but the countist nonetheless resolve any
factual disputes ithe plaintiff's favor,Edison 822 F.3d at 517 (citinBreier v. United States
106 F.3d 844, 847 (9th Cir. 1996)). The plaintéfains the burden stablish the court’s
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subject matter jurisdictionld. (citing Colwell v. Dep’t of Health & Human Sery8$58 F.3d
1112, 1121 (9th Cir. 2009)).

Rule 12(b)(1)’s relatively expansive standk® however, are inappropriate wher
issues of jurisdiction anslibstance “intertwine.Roberts 812 F.2d at 1177. Instead, where th
jurisdictional issue and substantive claims areifisertwined that resolution of the jurisdictiong
guestion is dependent on factisgues going to the merits, dldistrict court should use a
summary judgment standaréutery, 424 F.3d at 956 (quotirfgosales824 F.2d at 803). The
court should grant the motion to dismiss on}yhile viewing the evidnce in the light most
favorable to the non-movant, the material juddnal facts are not idispute and the moving

party is entitled to prevail as a matter of lauzuki Motor Corp. v. Consumers Union of Unitg

States, In¢.330 F.3d 1110, 1131-32 (9th Cir. 2003) (en baRokales824 F.2d at 803. Where

the intertwined factual issues arslited, discovery should be allowédnerica West Airlines V.

GPA Group, Ltd.877 F.2d 793, 801 (9th Cir. 1989), and ¢bert should leave the resolution ¢
the jurisdictional issues to the trier of fadtentura Packers, Inc. v. F/V Jeanine Kathle&db
F.3d 913, 922 (9th Cir. 200Z)hornhill Pub. Co. v. Gen. Tel. & Elec. Corp94 F.2d 730, 735
(9th Cir.1979).

Here, the dispositive issue involves jurettbnal facts that are not intertwined
with the substance of the City’s case. The Whi¢ates moves to dismiss in part based on th
Federal Tort Claims Act’s “discretionaryriction” exception, for which the court looks to
applicable statutes, regulations or policies taadewhether the United &es retained discretior
to act. Because determining whether the defatedhad discretion to act is separate from
determining how they acted, the jurisdictioaatl substantive issuage not intertwined.
Accordingly, the court reviewslaklevant evidence to resoleay factual disputes, primarily
related to construction of official manuatgncerning the existea of jurisdiction.

B. Sovereign Immunity and the Federal Tort Claims Act

The United States may not be sued withtsutonsent, and therms of its conser

define the scope of ¢hcourt’s jurisdiction.United States v. Mitchelft45 U.S. 535, 538 (1980).
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The consent must be unequivocally express, not implekdciting United States v. King895
U.S. 1, 4 (1969)).

The Federal Tort Claims Act (“FTCA” dthe Act”) provides a limited waiver of
sovereign immunity.United States v. Orleand25 U.S. 807, 813 (1976). The Act makes the
federal government liable to the same exterst pavate party for certain torts of federal
employees acting within thesue of their employmentld. Specifically, the United States may
be liable “in the same manner and to the sartent as a private individual under like
circumstances.’United States v. Olsg®46 U.S. 43, 46—47 (2005) (quoting 28 U.S.C. § 2674
see als®8 U.S.C. § 1346(b)(1) Because the government is aqtrivate actor, a court’s job in
applying the “like circumstances” standasdo find the most reasonable analodyaBarge v.
Mariposa County798 F.2d 364, 367 (9th Cir. 1986) (citihglian Towing Co. v. United States
350 U.S. 61, 64 (1955)).

The FTCA contains several exceptions to its waiver of sovereign immisety.
28 U.S.C. § 2680(a)—(n). Under the “discretigri@nction” exception, the government may n
be liable for acts grounded in public policy consatiens that involve aalement of judgment.
United States v. Gaubert99 U.S. 315, 322-23 (1991) (citingter alia, Berkovitz v. United
States486 U.S. 531, 536 (1988)nited States v. Varig Airlined67 U.S. 797, 814 (1984)); 28
U.S.C. § 2680(a) (excluding from liabilitan act or omission of an employee of the
Government . . . based upon the exercise or prdoce or the failure to exercise or perform a
discretionary function”). This exception “ingtiés certain governmental decision-making fror
judicial second guessing of legfive and administrative deasis grounded in social, econom
and political policy through the ™deam of an action in tort."Myers v. United States652 F.3d
1021, 1028 (9th Cir. 2011) (internal citations omittelh other words, ‘ifjudicial review would

encroach upon th[e] type of balancing done by an agency, then the [discretionary function

! Section 1346 gives federal district coyjrmssdiction over clans brought against the
United States involving injury doss of property “under circunasices where the United State
if a private person, would be liable to the claimardccordance with thaw of the place where
the act or omission occurred28 U.S.C. § 1346(b)(1).
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exception’ applies."O’'Toole v. United State295 F.3d 1029, 1033 (9th Cir. 2002) (quoting
Begay v. United State368 F.2d 1059, 1064 (9th Cir. 1985)).

The Supreme Court prescribes a two-pat fier determining if the discretionary
function exception appliesSee Gaubeyd99 U.S. at 322—28erkovitz 486 U.S. at 536-37.
First, a court asks whether the challengedactias discretionary, “i.e., whether it was goverr
by a mandatory statute, policy, or regulatiokVhisnant v. United State400 F.3d 1177, 1180—
81 (9th Cir. 2005). This inquirybks at the “nature dhe conduct, rather thahe status of the
actor.” Terbush v. United States16 F.3d 1125, 1129 (9th Cir. 2008) (quotBeykovitz 486
U.S. at 536). The exception will not apply if a “ézdl statute, regulation, or policy specifically
prescribes a course of actifor an employee to follow,” ana mandatory directive ends the
inquiry because the employee “has no rightfation but to adhert® the directive.”Berkovitz
486 U.S. at 536. Second, if the action was dignrary, the court askshether the challenged
action is of the type Congress meant to get‘i.e., whether the action involves a decision
susceptible to social, economdr, political policy analysis.”"Whisnant 400 F.3d at 1180-81

(citing O’'Toole 295 F.3d at 1033-34). If both steps atesBad, the exception applies even if

the ultimate decision reflecés abuse of discretiolerbush516 F.3d at 1130 (citing 28 U.S.C.

§ 2680(a)). “The focus of the inquiry is not i@ agent’s subjectivetent in exercising the
discretion conferred by statuteragulation, but on the nature thie actions taken and on whett
they are susceptible to policy analysi€&saubert 499 U.S. at 324-25.

The discretionary function exception shibble read in lighof the statute’s
purpose. “[T]he FTCA was created by Congnegh the intent to compensate individuals
harmed by government negligence, and as a ranstditute, it should beonstrued liberally, anc
its exceptions should be read narrowlyrérbush 516 F.3d at 1135 (internal quotations omitte
(quotingO’Toole 295 F.3d at 1037%ee also Rayonier Inc. v. United Sta@s2 U.S. 315, 320
(1957). A plaintiff bears the bden of showing the court hagtgect matter jurisdiction under
FTCA's general waiver of immunityPrescott v. United State873 F.2d 696, 701-02 (9th Cir.
1992). The United States, however, has the busfiproving one of the FTCA’s exceptions tg

the waiver of immunity appliedd. at 701-02 (citingstewart v. United State$99 F.2d 517, 52(
8
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(7th Cir. 1952))see also Green v. United Staté30 F.3d 1245, 1248-49 (9th Cir. 2011) (citing
Miller v. United States]63 F.3d 591, 594 (9th Cir. 1998) (whesummary judgment standard
applies, “[the plaintiff has the bden of showing that there are geamiissues of material fact as
to whether the exception should apply, bat overnment bears the ultimate burden of
establishing that the exception appliest));In re Camp Lejeune N. Carolina Water
Contamination Litig. 1:11-MD-2218-TWT, 2016 WL 70498, at *19 n.119 (N.D. Ga. Dec. 5,
2016) (noting a Circuit spfitregarding which party has therden to prove an FTCA exception
applies).
1. DISCUSSION

As noted, the United States challenties court’s jurisdiction based on the
“discretionary function” exceptin under the Federal Tort ClairAst. Applying the Supreme
Court’s two-part test, the courtst evaluates whether defendamtere governed by a relevant
and mandatory statute, policy or regulatiowl &inding that they were not, whether the

challenged action involved a decision susceptibkotmal, economic or political policy analysis

"4

Gaubert 499 U.S. at 322—2Rerkovitz 486 U.S. at 536-37.

A. Mandatory Duties

The parties focus on the first step of thecretionary function inquiry, which asks
whether a “federal statute, regulation, or pobpgcifically prescribes @urse of action for an
employee to follow.”Berkovitz 486 U.S. at 536. The Uniteda$ts argues the discretionary

function applies to insulate @ans both during the facility’pre-operational and operational

—+

phases. Mem. P. & A. at 24-28. During the-pperational phase, the United States argues

2 The Ninth Circuit is not alonether Circuits have concludéhe United States bears the
burden to prove the applicability of the discretionary functikeller v. United State¥71 F.3d
1021, 1023 (7th Cir. 20143.R.P. ex rel. Abunabba v. United Sta6% F.3d 329, 333 (3d Cir.
2012). At least as many Circuits go the othey vimwever, and place thirden on the plaintiff
to prove the exception does not appBeeSpotts v. United State813 F.3d 559, 567 (5th Cir.
2010);Welch v. United Stated409 F.3d 646, 651 (4th Cir. 2008)agon v. United State446
F.3d 819, 823 (10th Cir. 1998). Others haveidedlto resolve the issue altogeth8harp ex
rel. Est. of Sharp v. United Stat&®1 F.3d 440, 443 n.1 (6th C2005) (declining to decide
whetherGaubertaltered its earlier view thatéHJnited States bears the burdeéxtery v. United
States 992 F.2d 1523, 1526 (11th Cir. 1993).

9
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had discretion to delegate dispbsesponsibilities to a comictor, and then a subcontractor,
Superior.Id. at 24-25. During the operational phabe, United States argues Air Force
regulations provided it witdiscretion to segregate or combine types of refldeat 25-28
(citing Maintenance Plan; Air Foe Manual 85-11, ECF No. 25-32h response, the City argu
the discretionary function does not apply beca(lsethe United States never has discretion td
trespass, Opp’n at 20-21 (citi®gmnons v. United State$13 F.2d 531, 534 (5th Cir. 1969));
(2) defendants’ waste segregation requirements were manddt@ty21—-24 (citing Air Force
Manual 85-14); and (3) recent discovery has revealed additional non-discretionary duties,
including defendants’ duty to use only approdesposal facilities, tht defendants violated. at
24-26. The court addresses each efGlty’s arguments in turn.

1. Trespass

The City’s first argument, that the gowenent never has discretion to commit a
trespass, is untenable given the sheer numbsasafs that have applied the discretionary fung
exception to bar trespass clain®ee Callahan v. United Stat&29 F. Supp. 2d 404, 410
(S.D.N.Y. 2004) (collecting casesge also Farms v. United Statés. 94-1448, 1995 WL
914615 at *1-3 (S.D. Fla. Mar. 3, 1995gpuders v. S.C. Pub. Serv. Au8t6 F. Supp. 1066,
1069, 1075 (D.S.C. 1994). (reen v. United Statefor example, the Ninth Circuit held that th
government’s decision to apply DDT, a toxic fpgde, to federal grazing lands triggered the
discretionary function exception dmvarranted dismissing plaiffts trespass claim. 629 F.2d

581, 585-86 (9th Cir. 1980). The First Circuit ahss rejected the Cityargument in a case

raising the questionSeeFagot Rodriguez v. The Republic of Costa RRS F.3d 1, 10 (1st Cin.

2002) (rejecting argument that United States alsnisad no discretion taolate Puerto Rican
trespass law, explaining “if a tiwus act were, by definition, natiscretionary, the discretionar
functions exception would be @ald letter” and that such angument “conflates an abuse of
discretion with an absence of distton”). As these cases demtrage, a court’s inquiry does nc
focus on whether the United Statess discretion to trespass, mgtead on whether the United
States has discretion to engagdéehavior that may cause agpass, such as the decision to

apply DDT or the decision to selextocation for a consulate’s offic&ee also Callahar829 F.
10
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Supp. 2d at 410 (rejecting argument that UnitedeStitarshals Service, in providing protectiv
services for a federal judge,vex had discretion to trespassmaintiffs’ property). Similarly
here, the court focuses on whether the United Shetesliscretion to determine how to dispos
hazardous waste, even if that conduct may have effected a trespass.

The court rejects the City’s argumenatihe United States necessarily lacks
discretion to trespass, @gnext turns the City’s evidence thiasays comprises applicable Air
Force manuals prescribing a mandatory coafsection as relevant in this case.

2. Air Force Manuals

To establish a mandatory duty, the Cityefly relies on Air Force manuals that it

says created mandatory waste segregation requirengeeQpp’n at 21-24 (citing Air Force
Manual 85-11 (entitled “Refugeollection and Disposal’)1056); Air Force Manual 85-14
(entitled “Maintenance and Ogion of Sewage and Industri&aste Plants”) (1959)).

Three prior cases have analyzed ¢h&s Force manuals’ applicabilitySee OSI,
Inc. v. United State®85 F.3d 947 (11th Cir. 2008ragon v. United State446 F.3d 819 (10th
Cir. 1998);Clark v. United State$60 F. Supp. 1164 (W.D. Wash. 1983ff,d, 856 F.2d 1433
(9th Cir. 1988). The two most recent, ciralgcisions found the manuals created no mandat
duty. InAragon the Tenth Circuit affirmed a districourt’'s determinationnade after a four-
day bench trial on the issue of the discretionanction exception, that akir Force base did no
have a mandatory obligation tesgbse of waste water so asatmid groundwater pollution. 14
F.3d at 824-28. In considering Air Force Mang@d14, the court of appeals noted an agency
manual is not necessarily entitledtbe force and effect of lawd. at 824-25 (citingschweiker v.
Hansen 450 U.S. 785, 789 (1981)), and that thenoa's express qualdation that it is
“intended for guidance” weighed heavagainst finding any mandatory duig, (citing AFM 85-
14, 8§ E1.01 (Purpose and Scope)). Looking at Bpesactions of AFM 85-14, as well as Air
Force Manual 88-11 (entitled “Sewage, Refasd Industrial Waste{)1956), the court found
both manuals similarly emphasizedngiples rather than practiced did not prescribe specifi
and mandatory waste water disposal metlmwdeeatment procedures. 146 F.3d at 824-28.

Similarly, the Eleventh Circuit i@SIfound the same Air Force manuals did not deprive the
11
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United States of discretion in its operatiortlofee solid waste landfills. 285 F.3d at 951-52.
Essentially adoptindiragon the Eleventh Circuit held the ‘agte disposal decisions at issue
involve an element giidgment or choice.ld. at 952.

The third, district court decision, thougfiianed by the Ninth Circuit at the time
must be disregarded in light of selgsient Superior Court decisions. Glark, the district court
determined that Air Force manuals containedhandatory requirement that the presence of
groundwater and the possibleegfts on groundwater must be considered in the siting and
operation of dumps and burn pits on an Air FdBese.” 660 F. Supp. at 1172. As courts fror
this circuit and others have determin€thrk was decided prior to the Supreme Court’'s decis
in BerkovitzandGaubert and its analysis “strays sidicantly from presently accepted
discretionary function analysis3hea Homes Ltd. Partn. v. United Sta@%7 F. Supp. 2d 1194
1200 (N.D. Cal. 2005) (quotingragon 146 F.3d at 823 n.43ee also OSR85 F.3d at 952. In
particular,Berkovitzprovides that an obligation is mandatomly if a federal statute, regulation
or policy “specifically prescribes a course of action for an employee to follow.” 486 U.S. a
see also Kelly v. United Stafexl1 F.3d 755, 761 (9th Cir. 2001) (“We have repeatedly held
a general regulation or policy . . . does not renahgeretion unless it specifically prescribes a
course of conduct.”)Clark’s finding that certain general principles must be followed in the
decision-making process conflicts with and is supersed®etiovitzs requirement that a
statute, policy or regulation spellit a specific course of actio@S|, 285 F.3d at 952. Thus,
Clark may be disregarded as unpersuasive in bfjimtervening Supreme Court precedent. In
sum, the only two persuasive decisions toym®hpplicable Air Fare manuals have found no
mandatory duties with respect to tisposal of hazardous waste.

With these cases in mind, the court tuta the two manuals on which the City

relies: AFM 85-11 (hereinaftefthe Refuse Manual”) and A% 85-14 (“the Industrial Waste

Manual”). As did the Tenth Circuit iAragon the court here doubts each manual’s legal force.

146 F.3d at 824-25. For example, the Refuse Manopéaing section declarés purpose is tg
“provide commanders of major and subordir@mmands with information” and “is intended

for the guidance” of relevant personnel. AFM 85-11 aii.38 A1.01. Describing its content,
12
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this manual provides “information on all praetble methods, procedures, and equipment
applications to provide a basig felecting a system of refusellection and disposal to meet
local Air Force requirements.” AFM 85-11 at B other words, the Refuse Manual guides ar
informs defendants on how best to do something, but does not necessarily require them tc
something in a certain way. As the TentincGit found in evaluatig the Industrial Waste
Manual, the language of the manual itselfgixe heavily against finding it imposes any
mandatory duty Aragon 146 F.3d at 824—-25peAFM 85-14, § E1.01 ("Because of the variec
nature of industrial problems, principlegher than practices are emphasized.”).

Even if the manuals could be bindingameneral sense, the City has not showi
how they created a mandatory duty here. The &iyes, citing the definitions of “refuse” in tl
Refuse Manual and “liquid industrial waste” iretindustrial Waste Manuahat defendants hag
a mandatory duty to segregate the two wagied. Opp’n at 21-22But these provisions
indicate only that different manuals govern difiet waste types, nthat the Air Force was
without discretion in deding how to treat themSeeAFM 85-11 § A1.03(a) (“Refuse® AFM
85-14, § E1.04 (“Types of Industrial Waste”)That the IndustrialVaste Manual lists several
types of industrial waste as a “primary comcetoes not dictate how ¢y should be treated.
AFM 85-14, § E1.04(a)—(e).

The City also asks the court to draw a negative inference from omissions in
Base’s Maintenance Plan. Because the Maariee Plan referencesly a portion of AFM 85-

11°, the City argues, any discretionary authority &ir Force manuals otherwise confer must

% The Refuse Manual defines “refuse’inelude “all putrescible (subject to
decomposition or rotting) and nonpescible solid wastes, suchgarbage, debris, rubbish, anc
solid market and industrial wastes. Not includethis term are sewage and liquid industrial
wastes, which are covered in AFM 85-14, Maintezeaand Operation of Sewage and Industri
Waste Plants and SystefnAFM 85-11, § A1.03(a).

* The Industrial Waste Manual describes sevgras of industrial waste that it identifie
as “of primary concern,” including “Cyashés”; “Chromium Compounds and Other Toxic
Metals”; “Acids and Alkalies”; “Organic Solvents, Phenols, and Aniline”; and “Greases, Oil
Emulsions, and Detergents.” AMF35-14, § E1.04(a)—(e).

® The United States points out that theifenance Plan contains a typo, referencing

“AFR 85-11" rather than AFM 85-11SeeMaintenance Plan at 57 ) (€[P]ersonnel assigned to
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be incorporated into the Facility’s MaintenancarP| The City’s position is perplexing given it
other arguments that the Air Force manuals gdlgeapply. The manuals themselves defeat t
City’s argument, as the manuals apply “to all Rorce activities” over which the Air Force has
real property maintenancesponsibility, including the rssile facilities hereSeeAFM 85-11 at
3; AFM 85-14 at 3.

Finally, the City argues for another negatiuference, citing the Refuse Manua
definition of “Salvage or Sable Materials,” AFM 85-11, #1.03(b); because these items
“should be segregated from other refuse,” the €atys defendants lacked discretion to segreg
any other type of waste not mentioned. Evendhsallogical leap werearranted, and it is not,
the City’s argument is esserllyethat the Air Force was req@d to dispose of the hazardous
waste it complains of, but the United Statesntd be liable for complying with a regulatory
mandate.Gaubert 499 U.S. at 324.

The City asserts mandatory duties it says it has recently discovered. It
acknowledges these duties fall odesbf the complaint. Opp'at 24:18-20 (explaining the City

will seek leave to amefdhe complaint to allege the violations of these duties). The court is

restricted to the face of the pleadinigk;Carthy, 850 F.2d at 560, but nonetbss finds the City’s

new allegations would not establish a mandatiuty. First, the City argues defendants were
limited to using one of five types of approvedmbsal facilities, and the Lincoln Dump did not
qualify. Opp’n at 25. In a sub-section entitled “Classification of Rdlispgosal Methods,” the

Refuse Manual does list five types of appebvefuse disposal facilities. AFM 85-11, §

refuse disposal at the individual site will acticcordance with AFR 85-11, Part B1.03, i.e.,
cartons, containers, and cans will be crushedemptkscribed manner to conserve space.”). A
the United States points out, Air Force RegulaB-11 involved unrelated matter and did not
contain Part B1.03, whereas ARBB-14, Part B1.03, entitled “Re®i€ollection and Disposal,”
is directly on point.SeeDefs.” Exs. 44, 44-A; Pls.” Ex. 26. In any event, for the reasons
discussed, the Air Force Mars@enerally apply here.

® The City recently has filed a motion to amehe complaint. ECF No. 34. Because t
motion provides bases for amendment not assbers including the City’s allegations that th
County of Placer should be added as a deferglanto its own hazardous waste contributions
the court need not defer ddirig the instant motion.
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D1.04(b)(1)—(5) (listing sanitarfyll, incineration, pit burningpurn-and-cover and regulated
dumping). But the Manual doest expressly limit defendants tizese five types of disposal
facilities. See id.Even if it did, the parties agree theamp may fit at least one category, “pit
burning.” 1d. 8§ D1.04(b)(3)seeSDF 115. The Refuse Manual in turn provides non-mandat
language regarding theslgn of burning pits.d. § C3.02(a) (“Masonry burning pits should be
designed to meet installation requiments by a responsible engineerid);8 C3.02(b) (“The
design of earthen burning pits depends on the tearadl the quantity of refuse to be burned.”)
The Refuse Manual does not provide a specif@ndatory duty regarding the use of disposal
facilities. Second, the City argues defendavdse subject to a mandatory duty to protect
groundwater. Opp’n at 25-26. To the extentGhg alleges a mandatory duty to consider the
possible effects the siting angeration of dumps and burrigphas on groundwater, this
argument is untenable aft€aubertandBerkovitz as discussed above. To the extent the City
argument relies instead on state law, SDF &3¥gs pointed to no specific state law limiting
defendants’ actions.

In sum, the City has provided no basistmclude the United States was subjed
any applicable, specifiand mandatory course of condudagdling its disposal of hazardous
waste, either during the facility{sre-operational or operational phases.

B. Policy Analysis

Having found no mandatory duty, the courkingdetermines whether defendants
actions involving the disposal of hazardous waste were of the typegSsngeant to protect,
“I.e., whether the action involvesdecision susceptible to social, economic, or political policy
analysis.” Whisnant 400 F.3d at 1180-81 (citi@'Toole 295 F.3d at 1033-34). The court
concludes the actions are coveraad thus that the discretiondnnction exception applies.

When an agent of the United Statesfisrded discretion to act, “it must be
presumed that the agent’s acts are groundedliny when exercising that discretionTerbush
516 F.3d at 1130 (quotim@aubert 499 U.S. at 324). Even still, there “must be some suppor
the record that the decisions taken are ‘susidepto policy analysis for the discretionary

function exception to apply.1d. (citing Gotha v. United State415 F.3d 176, 181 (3d Cir. 199
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(declining to see the Navy’s mission to “provialelefense to the Nation or to enforce its
diplomatic efforts” implicated in a decsi to install a handrail on a staircase)).
Numerous courts, analyzing the military’s allocation of resources involving w
management during the 1950s and ‘60s, have fdurgktdecisions susceptible to policy analy
See 0SI1285 F.3d at 953 (“Disposal of waste on iéitary base involves policy choices of the
most basic kind. The nature of the militarfisiction requires that it be free to weigh
environmental policies against security and military concerns. (internal quotations and altg
omitted));Snyder v. United States04 F. Supp. 2d 136, 143 (S.D. Miss. 20@ff)d, 296 Fed.
App’x 399 (5th Cir. 2008) (“[T]he timing afny disclosures regarding TCE and PCE
contamination at Camp LeJeune would also ingpdigoolicy concerns thate grounded in policy
discretion . . . .” (internal quations and citations omitted$hea Homes Ltd. Partr897 F.
Supp. 2d at 1200 (Army Corps of Engineers’ abatetnof methane gas migration from Air For
base landfill “implicate[s] policy choices andaigons of the type tt Congress intended to

protect from judicial second guessingtj; Aragon 146 F.3d at 826 (“The Base operated undg

military exigencies during World War 11, the Kore@onflict, the Vietnam Conflict, and the Cold

aste

SiS.

bratior

eI

War. Operational decisions during this twenty-five year active period undoubtedly were supject t

defense and security considerations wignhompass the heart of military policy.l);re Camp
Lejeune N. Carolina Water Contamination Litig016 WL 7049038, at *26 (“A®Sland
Aragonmake clear, the direction of resources on a military base during the Cold War is a ¢
illustration of the kind of balancing of national security and economic policies that should b
protected by the discretioryafunction exception.”).

Specifically here, the actions referenced by the Air Force manuals and the
facility’s Maintenance Plan are susceptible ttgyoanalysis. The Refuse Manual, for exampl

encourages “[c]onsideration [be] given fli@ency, economy, and safeguarding health and

lassic

e

D

welfare in both operation and maintenanceaaflities.” AFM 85-11, § A1.01. The Maintenance

Plan describes the mission of the missile l&wacility “to providerapid, high quality

maintenance to keep the assigned SM-68 Titasiteiweapon systems in an optimum state of

combat readiness.” Maintenance Plan atbe Base Deputy worked towards that mission in
16
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executing the “Refuse Colleott and Disposal Plan.” Maintenance Plan at 57. The
implementation of the manuals and Maintenanea Rhplicates policy concerns regarding the
objectives.Whisnant 400 F.3d at 1180-8id. at 1182 n.3 (citingMliller, 163 F.3d at 595-96)
(policy concerns implicated where officials mashsider competingrie-fighter safety and
public safety considerations in deciding how tghfia forest fire). Ulike the City’s contention,
these decisions do not involve mere “maintenance” determinat@ngolt v. United State$09
F.3d 1028, 1034 (9th Cir. 2007) (snow removal floparking lot is “maintenance work” to
which the discretionary functiondinot apply). Instead, theyeadecisions that “involved policy
choices of the most basic kindAragon 146 F.3d at 826Gee also Terbush16 F.3d at 1134
(policies could be implicated where maintenanceastewater facilitie&nvolve a balancing of
policy considerations, more complex decisions or outright replacement”).

The United States has met its burdeestablish the disetionary function
exception under the FTCA because its disposalasite involved an element of judgment and
was grounded in public policy considerations. aA®sult, the United States has not waived it
sovereign immunity, and the court lagkasdiction over the FTCA claims.

V. CONCLUSION

The court GRANTS the motion to dismiss claims 1 to 3 of the complaint for |
of subject matter jurisdion. Ordinarily a courshould grant leave to amend unless it finds th
amendment of the claim would be futil8ee, e.gKendall v. Visa U.S.A., Inc518 F.3d 1042,
1051 (9th Cir. 2008). Here, the court finds thgyGiarguments that could be alleged in an
amended complaint would not establish this teyurisdiction, and amendment is thus futile.
Accordingly, the dismissal here is without leave to ame®ee Ard v. F.D.1.C.770 F. Supp. 2d
1029, 1041 (C.D. Cal. 2011) (granting dismissal based on discretionary function exceptior
without leave to amend). The City may proceadts remaining claims not addressed by this
order. In light of the City’s pending motion &amnend, ECF No. 34, the City need not file an
amended complaint consistent with this ongew, but may wait to file any amendment until
after the court resolves that new motion.
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This order resolves ECF No. 22.

IT 1S SO ORDERED.
DATED: September 25, 2017.

18

TATES DISTRICT JUDGE




