City of Lincoln v. United States of America et al
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

CITY OF LINCOLN,
Plaintiff,
V.

UNITED STATES OF AMERICA,
UNITED STATES DEPARTMENT OF
THE AIR FORCE; UNITED STATES
GENERAL SERVICES
ADMINISTRATION; and DOES 1
through 100, inclusive,

Defendants.

This action arises from the City of Lioln's (“City”) lawsuit against the United
States of America, the United States Air Force, and the United States General Services
Administration (“Federal Defendants”) for allebenvironmental contamination. Before the
court is the City’s motion for leave to fileFirst Amended Complaint and to modify the

scheduling order. Mot., ECFdN34-1. Specifically, the Citsequests what amounts to the

following:

1. Leave to amend and file a First Amend&oimplaint to name the County of Placer

as an additional defendant,

i
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2. Leave to amend and file a First Amendg&aimplaint to include additional factual
allegations against the Federal Defendants, and
3. A modification of the scheduling order éxtend discovery ahexpert discovery
by four months, and to increase the nundddact discovery depositions from te
to twenty.
The Federal Defendants oppose the motion. O No. 37. The City has replied. Reply,
ECF No. 40. Because the City “with[drew] js&cond] request to include additional factual
allegations against Defendants,” Reply at 1, the City’s second request to add factual
allegations against the Federal Defendants iSIIED as MOOT. The court therefore analyze
the City’s first and third requests only. Foethelow reasons, the colENIES City’s first
request to add the County of Plaeed DENIES the City’s third griest to modify the schedulir
order.

l. BACKGROUND

A. Factual Backgrourid

Since 1952, the City of Lincoln has oveth@perated and maintained a six-acre
landfill (“Dump”) in Placer CountyCalifornia. Defs.” Statemermf Undisputed Facts (“SUF”) 1
4, ECF No. 22-2. From approximately 1961 to 1966,Dump was operated five days per we
and received mixed refuse from local busses and approximately200 residences. SUF 11,
16-18. The Dump reduced its operationststgrin 1971, ceased operations in 1976 and was
enclosed with a low permeability cover in 1993. SUF 22-23, 25&2alsd’l.’s Statement of
Disputed Facts (“SDF”) 91, ECF No. 25-1.

In January 1960, the Army Corps of Emgers contracted with Peter Kiewit &
Sons Co. (“Kiewit”) to construdhree Titan | Intercontinental Ballistic Missile (“ICBM”) launc

facilities near Beale Air Force Ba and in the cities of LincolSutter and Chico. SUF 38; Def

! This Factual Background secti@nbased in part on the courtsder granting the United State
motion to dismiss the City’s Federal Tort Claims Act clair8eeECF No. 38 at 2—-4. The cour
relies on the parties’ statement of undisputetisféor convenience and because these facts b
reflect the development of the case since the filing of the initial complaint.
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Ex. 12 (CEBMCQ Historical Summary) at 13, 17, 19, ECB.N22-15. At or about this time, the

United States acquired the property on which it wautimately locate the Lincoln facility (“the)
Facility”). SeeSDF 3; Pl.’s Ex. 7, ECF No. 25-13rftling Air Force acquired 274.99 acres foi
facility in 1958); Pl.’s Ex. 3, EE No. 25-9 (final judgment awartj United States ownership g
property in April 1960). Kiewit docontracted much of the cdnsction to other companies,
including Superior Electric Construction Co.¢lif*Superior”), whichinstalled electrical
systems. SUF 41, 43. After completing congtaucin early 1962, Kiewitransferred possessic
and control of the facilitied Martin Company (“Martin”)which was then responsible for
activating the launchetilities before delivering them tbe Air Force. SUF 39, 45, 46;
CEBMCO Historical Summary at 19, 34. Geptember 20, 1962, the Air Force accepted an
took over the missile launch fites from Martin. SUF 50.

The parties agree that one private subcotdradisposed of fase at the Dump,
SUF 52, but dispute whether any atkentractor or subcorgctor disposed of refuse at the Du
during the pre-operational perio®in January 1960 to September 1962e id. The parties alsc
dispute whether defendants’ employees, includingy Corps of Engineers’ Resident Office
employees, Lincoln facility site inspectors andestAir Force personnel, disposed of refuSee
SDF 94. Starting in September 1962, the City hegdlecting thirty-threegallon cans of refuse
from the Facility three times per week. SUF@5- The parties dispute the contents of this
refuse and whether the contents were hazard®eeSUF 70-71; SDF 105-107; Pl.’s Objs. 2-4
ECF No. 25-8 Pasilla Dep. at 150:21-23. The City tianed to collect th&acility’s refuse
until at least January 1965, when the Air Fdregan deactivating the missiles and shutting d
the Facility. SUF 73-76.

Plaintiff alleges subcontramts and contractors for th&ederal Defendants dumpg

hazardous refuse in the Dump. Compl. 1 82ECF No. 1. The California Regional Water
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Quality Control Board (“the RWQCB?”) issued a Waste Discharge Requirements order for the

2 Core of Engineers Ballistiglissile Construction Office SeeECF No. 22-15.

3 The court cites these objections only to shosvitarties’ disputeThe court otherwise only
relies on evidence for whichedtcourt has overruled objections.
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Dump. SUF 31; Defs.” Ex. 11 (RWQCB Ordéo. R5-2003-0142) at 1 1 4, ECF No. 22-14. ]
RWQCB required the City to maintain fivedt of separation betwegnoundwater and the
bottom of the landfill, and to define how muchthe groundwater contained total dissolved
solids and volatile organic compounds. SUF 3the RWQCB found the City had violated the
order because releases from the Dump affast@dby groundwater qualitand the Dump failed
to ensure the required five-foot separati®UF 35, Defs.” Ex. 5 (RWQCB Order R5-2014-07
at 2-4, ECF No. 22-8. The RWQCB required @iy to develop a Corrective Action Plan
(“CAP”) to maintain the minimum five-foateparation, remediate groundwater impacts and
maintain the landfill cover. SUF 3RWQCB Order R5-2014-0703 at 7 Y 31-33.

B. Procedural Background

In this case, the City sues the Federal Defendants to recover costs of the
environmental contamination, and initially bréwighe following six claims: (1) Continuing
Nuisance; (2) Continuing Tresgsg (3) Equitable Indemnity /dbtribution; (4) Cost Recovery
under the Comprehensive Environmentasfpnse, Compensation, and Liability Act
("“CERCLA"), 42 U.S.C. 8§ 9607(a); (5) Conbation under CERCLA, 42 U.S.C. § 9613; and
(6) Declaratory Relief. ComplECF No. 1. Claims 1 through 3 have been dismissed. ECF
No. 38 at 2-4. Parties have since engagemitmminous discovery. Mot. at 3. The Federal
Defendants have produced approximately 54,00@paf discovery, and the City has producs
approximately 81,000 pages of discovehy.

1. Initial Pretrial Scheduling Order

The court issued its initial pretriatheduling order on November 10, 2016.
Sched. Order, ECF No. 11. Initstial order, the court providedThe City may seek additiona
amendments to the pleading anohgter of additional defendants. . The United States may fil
counter claims. No further joinder of part@samendments to pleadings is permitted without
leave of court, good cause having been shovah.’at 2.

The court initially set October 6, 2017 as the deadline for the completion of
discovery.Id. The City’s initial expert designatiomgere set to be completed by November 1

2017; the Federal Defendants’ initial expert desigms were set to be completed by January
4
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2018. Id. at 4. The City’s deadline for rebuttalpext withnesses was set for February 9, 2018
Expert discovery was set to be completed by March 14, 2@118.

2. Amendments to Pretrial Scheduling Order

The court amended its initial scheagiorder for the first time on December 7,
2016, without changing the discovery deadlin€smpareSched. Order at 4yith First Am.
Sched. Order at 4, ECF No. 18.

Good cause appearing, the court isste&econd Amended Scheduling Order

October 6, 2017. Second Am. Sched. Ordef; BIG. 42. The parties filed a stipulation

requesting a clarification a@he court's Second Amended Scheduling Order on October 18, 2

ECF No. 43. Good cause appearing, the desued its Third Amendment to the Pretrial
Scheduling Order on October 23, 2017, clarifying diiscovery dates. Third Am. Sched. Orde
ECF No. 44. The new dates were as followscavery cut-off extended to February 9, 2018;
plaintiffs’ expert disclosures extendedMarch 14, 2018; defendantskpert disclosures
extended to May 14, 2018; supplemental exgetlosures extended to June 11, 2018; and
completion of expert discovery extended to July 13, 20d8at 2.

The parties then filed a ptilation requesting a fourdmendment to the pretrial
scheduling order, ECF No. 57, noting a magistjadge’s order, ECF No. 54, permitting two
scheduled depositions to occur after thet discovery cut-off of February 9, 2018eeECF
No. 57 at 2. The patrties jointly requested aremament to the pretrial order to reflect the
discovery cut-off as “[clomplete.1d. at 3. The parties acknowldged the City had taken four
depositions since the third ameneimto the pretrial scheduling order, issued more than six
months before this stipulatiorCompareThird Am. Sched. Order (dated Oct. 23, 20Wwi)h
ECF No. 57 (dated May 8, 2018). The court granted this request. ECF No. 58.

3. City's Motion to Amend

The City filed this Motim to Amend on September 6, 2017, a little more than
month before the court issued its Third Ameh@&eheduling Order. Mot. at 20; Third Am.
Sched. Order. In its motion, the City seek®) Leave to amend to file a First Amended

Complaint naming the County of Placer as antamthl defendant, (2) Leave to amend to file
5
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First Amended Complaint including additional fa&k allegations against the existing Federal
Defendants, and (3) Modification of the schedylander to extend fact discovery and expert
discovery by four months, and to increase the number of depositions allowed from ten to t
excluding expert deposins. Mot. at 1.

4. The Federal Defendants’ Opposition

The Federal Defendants filed theppmsition on September 22, 2017. Opp’'n &
18. They “[do] not oppose the City’s motion t@ thxtent the City seeks a four-month extensi
of the discovery deadlinesitiv respect to the City’s alms under the Comprehensive
Environmental Response, Compensation andilitiact (“CERCLA”), but opposes the City’s
motion in all other respects.” Opp’n at 5.

5. City's Reply and Parties’ Stipulain for Modification of Scheduling Order

venty

T

The City filed its reply and a stipulation by parties to modify the scheduling oyder

on September 29, 2017. Stip., ECF No. 39; Rephpatin its reply, the @ requests the court
grant the extension for the reasons stated imibnang papers, and for tmeasons stated in the

joint stipulation. Reply at 1 n.1. The City alsdhdrew its request to alude additional factual

allegations against defendants in light of the teuuling on the defendants’ motion to dismiss.

Id. The City’s second requetst add factual allegatns is DENIED as MOOT.
The court thus analyzes the Catyirst and third requests.

I. LEGAL STANDARDS

A. Motion to Amend Complaint

When a party seeks to amend its complaint after a Rule 16 scheduling order{has

been issued, the party’s ability to amend its clampis governed by Rule 16(b), not Rule 15(z
Johnson v. Mammoth Recreations, J@¥5 F.2d 604, 608 (9th Cir. 1992ge also Johnson v.
St. Mary No. CIV S-06-0508 WBS EFBS, 2007 WL 1100507, at *1 (E.D. Cal. Apr. 11, 200
findings and recommendations adoptlid. CIV-S-06-0508-WBS EFB PS, 2007 WL 136540
(E.D. Cal. May 9, 2007) (“[Th&astern District], applyingohnsor{v. Mammoth Recreatiops

has confirmed that once the distrcourt has filed a pretrial Beduling order pursuant to Feder

rsog

).

"),

Rule of Civil Procedure 16, a motion to amenel pieadings is governed first by Rule 16(b), and
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only secondarily by Rule 15(a)”). Under Rule 6@ movant must demonstrate “good cause
justify adding a new defendantammoth 975 F.2d at 6085t. Mary 2007 WL 1100507, at *1
(citing Jackson v. Laureate, Incl86 F.R.D. 605, 608 (E.D. Cal. 199Rpberts v. Beard

No. 15¢cv1044-WQH-PCL, 2018 WL 454437, at *4 (SQal. Jan. 17, 2018). “The ‘good caus

standard ‘focuses on the diligence of the party seeking amendm8ntNMary 2007 WL

1100507, at *1. “Relevant inquiries [into diligenae¢lude: whether the movant was diligent in

helping the court to create a watke Rule 16 order; whether masi¢hat were not, and could not

have been, foreseeable at the time of theckdhmg conference caused the need for amendme
and whether the movant was diligent in seeking amendment once the need to amend bec
apparent.”ld. If the party was not diligent, the inquiry enddammoth 975 F.2d at 609.

B. Motion to Amend Scheduling Order and Take Additional Depositions

The court will modify dates set forth a scheduling order only upon a showing
of good cause by the moving party. Fed. R. Civ. P. 16(dY{dmmoth 975 F.2d at 608. The
primary factor considered in a good cause deatetion is whether the moving party was dilige
in its attempts to complete discovery in a timely maniammoth 975 F.2d at 609. If that
party was not diligent, thequiry should end and the request should be dend&dCourts have

used a three-step inquiry in assessitigehce for determining good cause under Rule 16:

[T]o demonstrate diligence under Rule 16's “good cause” standard,
the movant may be required to show the following: (1) that she was
diligent in assisting the Court ineating a workable Rule 16 order;
(2) that her noncompliance with a Rule 16 deadline occurred or will
occur, notwithstanding her diligent efforts to comply, because of the
development of matters which Wd not have been reasonably
foreseen or anticipated at the time of the Rule 16 scheduling
conference; and (3) that she wdikgent in seeking amendment of
the Rule 16 order, once it becamga@nt that she could not comply
with the order.

Grant v. United StatedNo. 2:11-CV-00360 LKK, 2011 WL554878, at *4 (E.D. Cal. Nov. 15,
2011),report and recommendation adopiéb. CIV-S-11-0360-LKK 2012 WL 218959 (E.D.
Cal. Jan. 23, 2012) (citingackson v. Laureate, Incl86 F.R.D. 605, 608 (E.D. Cal. 1999)).
“Motions [to amend] are more often grantedentthe opposing party’s actions caused delay ¢

when the need to amend arises framme unexpected outside source.’Fed. Deposit Ins.
7
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Corp. As Receiver for Butte Cmty. Bank v. Chidg. 2:13-CV-01710-KJM-EFB, 2016 WL
1756913, at *2 (E.D. Cal. May 3, 2016) (citingod v. Hartford Life and Acc. Ins. Go.
567 F. Supp. 2d 1221, 1225-26 (E.D. Cal. 2008)).

Additionally, a party may take up to telepositions without leave of court or
stipulation of the parties. Fed. R. Civ. P. 30((AX(i). “Generally, courts will not grant leave
to expand the number of depositions until the moving party has exhausted the ten deposit
permitted as of right under Rule 30(a)(2buch v. WanNo. 1:08cv1621 LJO DLB, 2011 WL
4499976, at *1 (E.D. Cal. Sept. 27, 2011). But coluatge departed from this “exhaustion rule
where the complexity of the case cleaslgirranted more than ten depositioihd. (citing
Del Campo v. Am. Corrective Counseling Sems. C-01-21151 JW (PVT), 2007 WL 330649
(N.D. Cal. Nov. 6, 2007)). The party seekingJe of court must make a “particularized
showing” why the discoveng necessary under Rule 28l. (citing C&C Jewelry Mfg., Inc. v.
West 2011 WL 767839, at *1 (N.D. Cal. 2011)).

1. DISCUSSION

A. Motion to Amend Complaint to Include Additional Defendant

The City’s seeks leave to file a Filsmended Complaint to add the County of
Placer (“County”) as an additiondéfendant. Mot. at 1. The City contends that around the t
it initiated this lawsuit, ‘i did not know of any individdavith knowledge of a specific

arrangement between the City and the Couwdsing back to the 1950s and 60s, for County

residents and businesses to use the landfill.” Btat3. The City claims it later discovered the

relationship between the City and the Couidliyring the process of reviewing its own
voluminous document productionld.

The City must demonstrate “good causejustify adding the County as a new
defendant under Rule 16(bMammoth 975 F.2d at 6085t. Mary 2007 WL 1100507, at *1.
The court “focuses on the [City’s] diligence [in] seeking amendmesit.'Mary 2007 WL
1100507, at *1. Here, the City wast diligent in seeking leato name the County as an
additional defendant becausé@d a reasonable basis to knowtsfown relationship with the

County before initiating this #uagainst the Federal Defendant3he good cause standard
8
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typically will not be met where the party seeking to modify the scheduling order has been
of the facts and theories supporting ameeadnsince the incein of the action.”In re Western
States Wholesale Natural Gas Antitrust Litigl5 F.3d 716, 737 (9th Cir. 2013). In its own

complaint, the City alleged it opened the Dump to the County’s residents and the County’s
and private entities for waste disposal frd@52 through 1976. Compl.  11. The City’s own
initial factual allegation shows the City had @aso suspect the Counsypotential involvement

with dumping hazardous waste into temp for at least a 24-year period.

pware

publi

Additionally, the City’s lack of diligence is clear from the numerous filings in this

litigation showing the City’s knoledge or notice abotihe County’s potentlanvolvement with
dumping hazardous waste. Thetfrslevant filing was a joint status report filed October 6, 2
ECF No. 8. The City disclosed its knowledge tGatinty residents, County public entities ang
County private entities used the Dump to dispafsgaste, and the United States put the City
notice of its claim that “the City collected adposed of industrial waste and household gar
generated by numerous commercial entiti@synty and City entities . . . Id. at 2, 5. The
United States further asserted flmmercial entities, County and Cigntities, and residents of th
City and surrounding area individually accesseddtmp and disposed of industrial waste an

household garbage on sitdd. at 5. These statements in a j@tatus report shothe City had &

D16.

hage

e

basis to suspect the County’s @atial involvement with dumping hazardous waste into the Dump

nearly a year before filing this motioisee, e.gRoss v. Chipotle Mexican Grill, Inc.
No. 15¢cv1000-MMA (JLB), 2016 WL 9024884, at *3 (S@al. Mar. 1, 2016) (not diligent whe
plaintiff had “multiple occasions to discover infieation” about another possible defendant).
Additionally, the Gty’s counsel admits in a decldi@n that “[t|he City informed
the County, at least as early as January of 2047 tthossessed somenlted information that
the County or its residentsitributed wastes to the [Dyoj and that pending further
investigation and discovery, it m@#e seeking to bring the Countyo the action.” Orrell Decl.
1 41, ECF No 34-2. This filing shows the City ledeast some information about the County
County residents contributing waste to the Duand was expressly considering adding the

i
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County to this suit approximately eight months before filing the instant motion. This

approximately eight-month delay exposes the Cigck of diligence in seeking leave to amen
As a third example, even if the Cityas somehow not sufficiently aware of the

County’s potential involvement in dumpingZardous waste, the City’s own two witnesses

testified at depositions abouktiCounty’s potential inveement in environmental contaminatig

SeeECF No. 22-6 (Ojeda Dep. 29:6-8, 56:3-9); ECF No. 22{®Pasillas Dep. at 34:5-10, 35:1t

4,39:21-22, 106:19-22, 127:1-18).. Both withnesses’ depositis occurred in February 2017.
ECF No. 22-6 at 4 (Feb. 27, 2017); ECF No-22&t 5 (Feb. 28, 2017). Specifically, Ojeda
testified he believed people from Placer Cgurad access to the dump site and Placer Coun
paid a set fee for its residemtsaccess the dump site. OjedgDat 56:3-9. Pasillas testified,
“[t]here was household garbage, there wagpooirse, from the County different stuff, you knov
what | mean?” Pasillas Dep. at 35:3-4. Pasiknew the County and City “had some kind of
arrangement” for County residents to use the dump Klteat 106:19-22. Even the City lacked
awareness or notice before these depositiongithidheard its own witesses relay substantial
information about County residents and entitiepdsing of waste atéhDump seven months
before filing this motion.

The City was aware of the County’s invatent in waste disposal as shown by
own allegations in its itial complaint, a joint sttus report, its own couelss communications to
the County, and at the latest #hye deposition testimony of its oviwo witnesses designated ag
persons most knowledgeable about the types stendisposed of at the Dump. The City had
multiple reasons to be aware of the County’s imgoient in waste disposal as early as May 2
2016, at the time it filed its compitet and as recently as Febru&7, 2017 at its own witness’s
depositions. The City was not diligent whewdited at least seven months, if not well over a

year, to seek leave to add theudty as an additional defenda@ompare, e.gGenentech

Inc. v. Trustees of Univ. of Pennsylvari®. 10-cv-02037-LHK, 2011 WL 4965638, at *1 (N.D.

Cal. Sept. 16, 2011) (motion to amend not diligehen filed four monthafter plaintiff “knew
about the facts supporting’ new legal theoryandVia Technologies, Inc. v. ASUS Computer

Int'l, No. 14-cv-03586-BLF (HRL), 2017 WL 39617&,*1-4 (N.D. Cal. Jan. 30, 2017) (motio
10
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to amend not diligent when filed three mongfier a court order providenotice to plaintiff),
with Kendrick v. Cty. of San Dieg®017 WL 2692903, at *4 (S.D. Cal. June 22, 2017) (party
was diligent when it filed motion to ameé when “less than a month passed®e also
Experexchange, Inc. v. Doculex, Indo. C-08-3875 JCS, 2009 WL 3837275, at *29 (N.D. C
Nov. 16, 2009) (delay of two months after diseong new facts, after fully briefed summary
judgment and without explanation for the delay ot meet good cause standard under Rule

The City argues its knowledge of the Causituse of the Dump does not equate
knowing about the County’s possible ranger” liability. Mot. at 13see42 U.S.C. § 9607(a)(3
(providing one definition of a “covered pers or liable party under the Comprehensive
Environmental Response, Compaton, and Liability Act as “any person who by contract,
agreement, or otherwise arranged for dispostieatment, or arranged with a transporter for
transport for disposal or treatment, of hazardous substances see.gtso Transportation
Leasing Co. v. State of Cal. (CalTran8p1 F. Supp. 931, 944-48 (C.D. Cal. 1993) (analyzing
arranger liability of multiple parties). ButdlCity admits that its “former waste hauler
depositions also revealed that City wasteksumllected refuse dm the County of Placer
Corporation Yard, and disposedtbbse wastes at the [Dumpyyhich implicated the arranger
liability the City claims it did not know about before those depositidths.The City does not
justify how the approximate seven-month delay between the depositions and the filing of t
motion shows diligence.

Moreover, the City admits it had imfmation about the County in its own

possession by stating the City discovered itdicglahip with the County fJuring the process of

reviewing its own voluminous document productiotd? Courts have foungarties not diligent
when those parties possessed the docigmemtaining the relevant informatio@ompare Ross
2016 WL 9024884, at *3 (not diligent when plgiihpossessed documents pointing to the proyf
defendants before suingyjth Melingonis v. Rapid Capital Funding, L.L,QNo. 16cv490-WQH-
KSC, 2017 WL 1550045, at *3 (S.D. Cal. May2D17) (diligence found where plaintiff could

practicably amend complaint only after receivdefendants’ written discovery responses). T

City had access to its own documents throughaitturse of this litigation, and yet the City
11
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delayed “a more in-depth review” of the doamis’ contents to determine whether the Count
may be a possible defendant until “[a]fter praiut’ across the “elevemonths since the Rule
26 conference” on September 13, 2016. Mot. aEC3; No. 8 at 1. The City does not claim it
was ever prevented from accessing and reviewingntsdocuments but instead refers to “the
massive file produced by both parties” and rete the “81,000 pages of documents” the City
produced.SeeMot. at 13. The City daerefer to a “substantial atidhe-consuming investigatio
to verify that the County had suffemt historic insurance assetsiy for its potential liability in
this matter,” asserting “available insurance playsgnificant role in té allocation of CERCLA
liability” and citing NCR Corp. v. George A. Whiting Paper Ct68 F.3d 682, 707-08 (7th Cir.
2014). 1d. at 12-13. Yet the Seventh Circuit thelrd not mention insurance at all when
evaluating plaintiff’'s arranger liability; the court instead considered insaranly in the context
of ensuring a party would not “recoveore than 100% of its shareCompareNCR Corp, 768
F.3d at 703-0Ayith id. at 707-08. The City’s insurance irstgation does not explain why the
City delayed sufficiently reviewing its documemtsdetermine the Couwyis potential arranger
liability in relation to the City’s allegations irsiinitial complaint, stateents in a joint status
report, its own counsel’s communications te @ounty, and at the latest by the deposition
testimony of its own two witnesses.

The City’s delay in reviewing its own doements highlights the City’s lack of
diligence in seeking leave to amend. Becaus€ityehas not shown it was diligent, the inquir
ends. Mammoth 975 F.2d at 609. The City’s requesfite a First Amended Complaint to add
the County as an additional defendant is DENfED.

B. Motion to Modify Scheduling Ordeand Allow Additional Depositions

The City also seeks to modify the scheduling order to extend the time allowe

discovery and expert discovery by four months, and to increase the number of depositions

allowed in this action from ten to twenty, excludexpert depositions. Mot. at 1. At the outse

the court notes the Federal Defendants stipukatéide four-month extesion. Stip. at 2, ECF

4 The court recognizes thite City is likely to file a new aain and seek relation or consolidati
of the new action to or with this one.
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No. 39. The court granted the four-month exiem its Second Amended Scheduling Order,

ECF No. 42, and further clarifigtle dates in its Third Amended&duling Order. ECF No. 44.

Thus, the City’s request to amend the scheduirder by four months is DENIED as MOOT.

The remaining issue is the City’s requiesincrease the number of fact discove
depositions from ten to twenty. Mot. at 1. el@ity requested theseditional depositions after
the Federal Defendants disclosed the names of elewessses in its disclosures. Mot. at 20.
opposition, the Federal Defendants contend the Qiggjsest is premature because the City h
only taken three depositions and had not exhausted all ten depositions allowed under the
Rules. Opp’n at 16. Generally, federal distcatirts will not grant leave to expand the numbgd
of depositions until the moving party has exhausteden depositions permitted as of right un
Rule 30(a)(2).Couch 2011 WL 4499976, at *1. Courts referthos rule, developed by federal
district courts, as the “exhausti rule.” Here, the exhaustionewacts as a bar to the City’s
requested additional depositions, and the Cag aks not exhibited the diligence necessary t¢
obtain its requested relief.

Courts approach the exhaustion rule défgly. Some courts do not apply or
adopt the exhaustion rul&ee, e.gHardin v. Wal-Mart Stores, IncNo. 08-cv-0617 AWI
BAM, 2011 WL 11563217, at *3 (E.D. Cal. Dec.Z0)11) (not applying exhaustion rule when
party only used nine depositionsgryngeal Mask Co. Ltd. v. Ambu Ao. 3:07-cv-01988
DMS (NLS), 2009 WL 10672436, at *2 (S.D. Caully 17, 2009) (“[T]he Court respectfully
declines to adopt a rule requiring exhaustioalbéllotted depositions prior to the filing of a
motion for leave to exceed the limits imposed.3ome courts have departed from the exhaus
rule where the complexity of the case clearly warranted more than ten depo$i@ampo
2007 WL 3306496, at *6 (deviating from exhaustiate where case involved multiple plaintiff
multiple defendants and complex legal issues). Some courts evaluate requests for additio
depositions under Rule 26 without ayaph the exhaustion rule at albee, e.gMartinez v.
California, No. CV-F-07-996 AWI DLB, 2008 WL 510185at *2 (E.D. Cal. Dec. 3, 2008)
(“More than 10 depositions pedsi must be justified under tHgenefits v. burdens’ approach

under Rule 26(b)(2)")Kaseberg v. Conaco, LL®Glo. 15-cv-01637-JLS (DHB), 2016 WL
13
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8729927, at *2-3 (S.D. Cal. Aug. 19, 2016) (analgaivhether “good cause” required additiongl
depositions when party had not exhausted number of depositions allowed under Rule 26).
Here, there are multiple reasons to deviaim the exhaustion rule. First, the
Federal Rules of Civil Procedure do not requirdips to exhaust the atted depositions before
seeking leave for more. FeR. Civ. P. 30(a)(2)(A)(i)see alsdHardin, 2011 WL 11563217, at
*3. Second, this litigation is compleXSee, e.glLaryngeal 2009 WL 10672436, at *2. The City
has sued three federal defendants for liahilitder CERCLA, which has been aptly called an
inherently “complex statute with aame-like structure and baffling languageASARCO, LLC v.
Celanese Chemical Gor92 F.3d 1203, 1208 (9th Cir. 2015) (citi@glifornia ex. rel. Cal.
Dep’t. of Toxic Substances@trol v. Neville Chem. Cp358 F.3d 661, 663 (9th Cir. 2004))
(internal quotations omitted). The relevaments took place over fifty years ago, and key
witnesses are likely now either in poor-heatldeceased; if stillVing they are located
throughout the United StateSeeOrrell Decl. 11 23, 29. The natupéthe litigaion justifies

departing from the exhaustion rule.

The Federal Defendants contend the City hat made a “particularized showing
as to why the additional depositis are necessary. Opp’n at Hut many courts have not religd
on a “particularized showing” standard, a standbakloped by federal distticourts, for a part
to obtain more than the default number of 10 depositions under the federalQafepare

Couch 2011 WL 4499976, at *1yith Laryngeal 2009 WL 10672436, at *4 (declining to adop

—

particularized showing requiremigbecause language of Rules and Advisory Committee Notes
does not require such a showing). Other cchatse required only Rule 26(b)(2) “benefits
versus burden approach” and sought to ensuredigo®very is not unreasonably cumulative or
duplicative.” Laryngea) 2009 WL 10672436, at *4ee also Townsend v. Imperial Ctyo. 12-
cv-2739-WQH (PCL), 2014 WL 2090700, at *3 (S@al. May 16, 2014) (omitting discussion (of
need for “particularized showing”).
Regardless, the City has made a tigatarized showing” for expanding the

number of depositions consistent with RR& The City sought specific information on how

certain solvent-soaked rags from the missile ladaclities were ultimatly disposed of and the
14
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different types of solvents used. Mot. aR&ply at 10. The Federal Defendants have not

provided this information, asserting instead ti@tral disclosure witnesses had no responsibi

ity
for disposal of wastes generatedha missile launch facilities. Moat 8. The City contends it
needs to depose “as many of these initial discéositnesses as possible’ “avoid any surprise
testimony at trial.”ld. The City seeks to depose “retirAtd Force personnel that actually
worked at the [missile launch facility], with ffigient regularity to potentially have relevant
information about the types of solvents used,Wastes generated asesult, and [to have]
potentially [seen] how those wastgsre disposed of,” includg if any witness “has specific
knowledge” about “the ultimate disposal of théveat-soaked rags and cloths used at the”
missile launch facility.ld. (citing Orrell Decl. 1 27). Becae the Federal Defendants have not
provided the answers to the City’s questiondacument production or discovery responses, the
depositions the City seeks cannot be conedléunreasonably cumulative or duplicative.”
Laryngea) 2009 WL 10672436, at *4.

Moreover, there is no indication the deposis the City seeks were unreasonak

<

duplicative and cumulative, even if teas some minor overlapping testimorfyee, e.g.Couch
2011 WL 4499976, at *2. While the City has haéd @ipportunity to pursue the same discovery
by less intrusive means, the court finds thatl“tstimony likely can prove these allegations and
that other less-intrusive discoveatgvices may be ineffective It.
The Federal Defendants contend they “stiawdt be prejudiced by an onslaught of
depositions . . . because the City failed to cohtheten depositions allowed under the [flederal
[rlules during the time permitted by the [c]ourt."p®n at 17. But because the City likely would
bear the costs of any additional depositionsuiiclg subpoenas, court repens and transcripts,
the burden of the additional depositions woubd outweigh its benefit for fact discover§ee
Couch, 2011 WL 4499976, at *2. Additionally, the Fedl®efendants “did not place before the
[c]ourt specific evidence demonstrating thatltieden or expense outweighs [the additional
depositions’] likely benefit.”Mintz v. Mark Bartelstein & Assocs., Intlo. CV 12-3055 SVW
(SSX), 2012 WL 12886492, at *3 (C.D. Cal. Sept, 2012). The court therefore finds any

burden or expense of the additional depositisnmst “disproportionate to the amount in
15
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controversy or the complexity of the claimi]”, alleged to be “at least $5 million at stake in tl
action.” Reply at 10

But the City has not identified sufficientigens to justify raising the total numb
of depositions to twenty. The court thereforeslaot have “information by which to evaluate
whether [the requested twenty] depositions would be cumulative, duplicative, burdensome
relevant.” Kaseberg2016 WL 8729927, at *4. The City hientified eleven witnesses
disclosed by the Federal Defendants who werghesubjects of the City’s three already
completed depositionsSeeOrrell Decl. 11 5-6; Mot. at 20The City’s motion to expand the
number of depositions is therefore GRARD IN PART, expanding the City’s permitted
depositions to a total of fourteen (14) deposis. The City therefore has seven (7) additional
depositions remainingSeeECF No. 57 (“Since the Octob@017] Third Amendment to the
Scheduling Order, the City has taken four depars#ti’). The Court permits the City forty-five
(45) days to complete these depositions,taedCity will bear anyadditional costs.

This order does not alter any other pams of the initial scheduling order, ECF

No. 11, or dates listed in the fdmramendment to the initial sathding order, ECF No. 58. In th

next fourteen (14) days, in a joint filing, therfp@s shall propose any further modification to the

scheduling order needed asesult of this order.

V.  CONCLUSION

For the above reasons, the City’'s moi®@GRANTED IN PART. Specifically, the
court permits the City forty-fivé45) days to take up to a tot#l 14 depositions. The remainder
the City’s motion is DENIED, including the City’s request for leave to amend its complaint tg
the County of Placer as an additional defendamt the City’s request for leave to modify

scheduling order in otherspects, as explained above.

In the next fourteen (14) days in a jofiing, the parties shall propose any further

modification to the scheduling ordegeded as a result of this order.
This resolves ECF No. 34.
IT 1S SO ORDERED.

DATED: August 15, 2018. M

16  UNIT ATES DISTRICT JUDGE
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