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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA
ESTEBAN HERNANDEZ, No. 2:16-cv-1192-TLN-EFB
Petitioner,
V. PROTECTIVE ORDER

JEFFERSON B. SESSIONS llI,

Respondent.

This matter was before the court orptenber 20, 2017, for hearing on respondent’s
motion for a protective order. ECF No. 21. Katharine Clark, Senior Litigation Counsel fg
U.S. Department of Justice (“DOJ”), and Yedidyahen, Trial Attorney for the DOJ, appear
on behalf of respondehtAttorney Carter White and certified law students Pablo Colmena
and Reza Harris appeared on behalf of petitiofiéie parties agree that the protective order
should issue but dispute certéamguage regarding the use or sharing of information they
possessed prior to the litigation. After hearithg, court ordered supplemental briefing whic

has been submitted. ECF Nos. 27, 28.

! Both attorneys appeared telephonically.
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In its supplemental brief, respondent pra@gmparagraph E(2) bevised to include

language clarifying that the protective order doeslimit the Department of Homeland Security

and other government agenciese of confidential information they possessed or controlle
prior to or independent from th&ction. ECF No. 27 at 2-4. Remdent’s concern is adequa
addressed by paragraph B(4) of petitioner’s psel order, which provides that the protectiy
order does not cover information “known to fReceiving Party prior to the disclosure or
obtained by the Receiving Party after the disale$tom a source who obtained the informat
lawfully and under no obligatior confidentiality tothe producing party.” Accordingly, the
revision requested by respondent is unnecessary and will not be included in the order.

Having considered the parties’ pleadingd arguments made at the hearing, the col
enters the following protective order:

1. The parties expect that information thatyntiee protected by thPrivacy Act of 1974, 5
U.S.C. § 552a, as amended, will be disclasetie course of discovery and produced
the Court in pleadings, motions and atdecuments. Specifically, the Respondent
represents that it has in fgessession one or more alien files (hereinafter “A-files”) g
individuals who are or may be citizens andéwful permanent residents of the Unite
States. These A-files may contain infotioa that is discoverable in the instant
litigation, but the Respondentleves that the files are peatted from disclosures und
the Privacy Act of 1974, 5 U.S.C. § 552aaasended. These A-files also contain
personal data identifiers which are subjectedaction under Local Rule 140(a).
Additionally, the Respondent &idn its possession PetitiateeA-file, which contains
identifying information, which is or may liscoverable, concerning individuals othe|

than Petitioner. The Respondent believes that this information is also protected fi
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2.

A. Definitions

1.

. “Confidential Information” shall mean information that, at the time of its production

disclosure under the Privacy Act of 1974, 5 U.S.C. § 552a, as amended and is su
redaction under Local Rule 140(a).

Thus, the Court having determined that ¢hisrgood cause for issuance of a protecti
order pursuant to Federal Rule of Civil Prdgee 26(c) to govern the disclosure, use,
handling by the parties andelih respective agents, successors, personal representa
and assignees of certain information and itpnagluced and receiveaa discovery in the

above-captioned action, IT BEREBY ORDERED as follows:

“Action” shall mean the case captioned Estebam&telez v. Jefferson B. Sessions |l

2:16-cv-01192-TLN-EFB, EDCA.

discovery in the action, or¢heafter, is designated catential by the Producing Party

because of a good faith belief that the information: (a) is not in the public domain,

pject to

e
and

tives

n

or if in

the public domain, is improperly in the publicndain; and (b) is (i) a trade secret or gther

confidential research, development, or comnaiiaformation as such terms are use(
Federal Rule of Civil Procedure 26(c)(1)(@i) personal financial, medical or other
private information relating to an individuidlat would properly be redacted from any
public court filing pursuant to Federal Rule of Civil Procedure 5.2., or (iii) informati
protected by the Privacy Aof 1974, 5 U.S.C. § 552a, as amended, including, but n
limited to information about an individualgarding his or her education, financial
transactions, medical history, criminal or eoyhent history and that contains his or
name, or the identifying number, symbolobher identifying articular assigned to the

individual, such as a finger voice print or photograph.
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3.

o

B. Purpose, Scope, and Limitations of Protective Order

“Disclose” (or forms thereof) shall mesmdistribute, provide, or otherwise make
available for access, viewing, or copyirtpisclose” shall include the actual covered
document or item as well as the contentgfmrmation contained therein, such that
disclosing a copy, summary, paraphrasing;h@racterization would be considered a
disclosure of the document itself for poses of this Protective Order.

“Document” shall mean all items listed in Federal Rafl€ivil Procedure

34(a)(1)(A) & (B).

“Challenging Party” shall mean any parthevchallenges the desiation of information
as Confidential Informationnder this Protective Order.
“Designating Party” shall mean the partyather person producing in discovery in thg
Action any information that the Producing Beseeks to designate and have treated
Confidential Information pursuant this Protective Order.

“Producing Party” shall mean the person artyparoducing in discouy in the Action.
“Receiving Party” shall mean any pawt{o receives information that has been

designated as Confidential Information.

1.

This Protective Order applido discovery, pre-trial ar(tb the extent approved by the
Court) trial and post-ial proceedings in this action, wetiher the Documents are prod(
by a party or a person or entity who is not ay#utthis action (a “nomparty”). It is alsg
hereby ORDERED that the Respondent may: (1) produce documents to the Petiti
are protected by the Privacy Act of 1974, 5 U.S.C. § 552a, and the Respondent’s
production of such documents shall be considevdak “pursuant tthe order of a courf

of competent jurisdiction” and authorizegl 5 U.S.C. § 552a(b)(11) so long as the

as

ced

bner that
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. Nothing in this Protective Order supedes existing independent statutory, law

. This Protective Order shall not prejudiceaimy way any party’s ability to challenge the

. The protections conferred by this Proteet®rder do not cover any information (i)

. This Protective Order does not govern the log the Parties of Confidential Information

Respondent designated the documest€ONFIDENTIAL-SUBJECT TO
PROTECTIVE ORDER and (2) produce documenithiout redactions as required ungder
Local Rule 140(a). This Order binds theties and their respége agents, successors,

personal representatives, and assignees.

enforcement, national security, or regulgtobligations imposed on a Party, and this

Protective Order does not prohibr absolve the Parties frooomplying with such othg

=

obligations.

use or disclosure of information other thaformation designated as Confidential
Information under this Protective Order instlction. A party’s compliance with the

terms of this Protective Ordshall not operate as anmaidsion that any particular

material is or is not (a) confidential, (b) pleged, or (c) admissible in evidence at trial.

properly in the public domairii) that becomes part dhe public domain after its

disclosure to a Receiving Party as a resufiuddlication not involving violation of this
Protective Order, including beetng part of the public recorid this Action through trial
or otherwise; or (iii) known to the Receivifarty prior to the didosure or obtained by
the Receiving Party after the disclostn@m a source who obtained the information

lawfully and under no obligation of cadéntiality to the Producing Party.

in open court at any hearingtoial, but the Parties reserve the right to seek relief frgm

the Court in connection witthe intended use of Confidertlaformation in any such
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7.

9.

10. Neither the termination of this Action noretiermination of employment of any persgn

hearing or trial. Reference by the Part@esonfidential documents or information at

trial, pursuant to an order entered by the €aardescribed in this paragraph, shall be

considered to be: (1) “pursuant to the oraliethe court of compent jurisdiction” and
authorized by 5 U.S.C. § 552a(b)(11); andg@)suant to an order permitting disclosy
and filing of materials without redaoti as required by Local Rule 140(d}e¢ also
paragraph (E)(9) below (providing advance notice to Producing Party prior to use
Confidential Information in open court or in support of a dispositive motion).]

This Protective Order governs the discieswse, and handling of all Confidential

Information, regardless of the format or mediin which such Confidential Informatign

is generated, stored, or maintained.

Any Confidential Information referenced amy pleading or contaed in any Documen

filed with the Court in this Action by the &dtucing Party shall at éhtime of filing cease

14
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e

of

to be Confidential Information unless theoBucing Party files the un-redacted pleading

or Document under seal.

Nothing in this Protective Order shall restrihe right of any Riducing Party to use its|

own Confidential Information for any purpose wéwver, but if any g use results in a

disclosure that causes the Confidential Infdramato lose its designation as Confiden
Information, then it shall no longer be seityj to any protectionnder this Protective
Order.

This Protective Order appfeonly to disclosures, useand handling of Confidential

Information occurring after the egtof this Protective Order.

who has had access to any Confidential Inftiom shall relieve such person of his of

tial




her obligations under thBrotective Order, which shall survive.
11.Any party may at any time seek modificatiof this Order by agreement or, failing
agreement, by motion to the Court.

C. Method for Designating Confidential Information

1. Designations of Confidential Information shall be madéhayProducing Party, prior t

A4
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. The Designation of Confidential Informatighould be limited only to those Docume

. Documents produced in discovery in tAistion shall be degnated as containing

or at the time of production, except as othsenprovided by this Btective Order.

or portions of Documents that qualify umdlee appropriate standards or under the

definition of “Confidential Information” in 8ction A(2) of this Ritective Order.

“Confidential Information.” For documents prackd in paper or an electronic form th

allows endorsements or similar designaborthe image, the degiation shall appear [

the inclusion of the marking of Confidenti@ubject to Protective Order Dkt. No. 2:16

cv-01192-TLN-EFB, EDCA on each pagetbé document asserted to contain
Confidential Information, or on a cover shappended to the document. For electro
information that is provided in native forom a format that is not amenable to visible
endorsement on the image, the file namsligll begin with Confidential, Subject to
Protective Order Dkt. N®:16-cv-01192-TLN-EFB, EDCA. The media on which the
Confidential Information is provided (e.g., CDYD, external hard drive) also must b
and remain plainly labeled with ConfidentiSkbject to Protective Order Dkt. No. 2:1
cv-01192-TLN-EFB, EDCA unless and until theotection of the data within the med

is removed. Any copying or transferringedéctronic files that are designated as

The original metadata of the native files should be retained pursuant to the parties’ agre
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Confidential Material must be done in a manti@t maintains and the protection for @
copies, including, but not limited to, in théiehame(s) and the location where the cof

are stored and users’ access thereto.

. For interrogatory answers and responseagqoiests for admissions, designation of

Confidential Information shall be made by ptarwithin each interrogatory answer of

response to requests for admission asséstedntain Confidetial Information the

following: CONFIDENTIAL pursuant to the @urt’'s Protective Order filed October 11

2017.

. Deposition testimony may be deemed CODENTIAL-SUBJECT TO PROTECTIVE

ORDER as provided herein. €stions asked and answers\pded at a deposition tha
contain personally identifying informationahbe treated as confidential pending the
process set forth below. Documents e designated CONFIDENTIAL-SUBJECT
TO PROTECTIVE ORDER, including deposititranscripts and associated exhibits
be disclosed to deponents who have beemgiveopy of this Protective Order and hg
signed a declaration in the form attachedeto as “Exhibit A,” in accordance with
paragraph (E)(5) of this order. Counsel éach party will review deposition transcript
upon receipt, and within 30 days of receipill notify counsel for the other party
regarding the deposition pagesgs, and exhibits that it dgsiates as Confidential. If 1
objection to deposition testimony is maslighin 30 days, deposition pages lines and

exhibits will no longer be CONFIDENTIAL.

. For any other Document or item producedligcovery in this Actin not falling within

subparagraphs C(3), (4) or (5) above, gieation of Confidential Information shall be

made by labeling the item or the itenaentainer with CONFIDENTIAL, Subject to

Al

ies

may

ve
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D. Challenging Confidntial Designations

Protective Order Dkt. No. 2:16-cv-01192N-EFB, EDCA. If only a portion or
portions of the information containedtime item warrant protection as Confidential
Information, it shall be accompanied by a aoletter identifying thespecific portion or
portions so designated.

If it comes to a Producing Party’s attentioattinformation designated as Confidentig
Information does not qualify or no longer qtiaks for protection, the Producing Party
must promptly notify all Parties that itwgthdrawing the designation for the applicab

information.

1.

2.

3.

A Challenging Party shall not be obligedctmallenge the proprigtof a Confidential
Information designation at the time made, arfdilure to do sshall not preclude a
subsequent challenge thereto.

The Challenging Party shall initiate a chalie to the designation of any Confidential
Information under this Protective Order byywiding to the Designating Party (a) writt
notice of each designation it is challengargl (b) a description of the basis of each
challenge.

The Challenging Party and the DesignatingyPshall attempt to resolve each challer
in good faith and must begin a meet and eopfocess within sen (7) calendar days
after the Designating Party receives nofroen the Challenging Party. During the
conferring process, the Challenging Party nuastvey its basis for the challenge and
Designating Party must have an opportutotyeview the applicable documents and
either keep or change thesitgnation. If the challenged signation(s) total 100 pages

less, the Designating Party must communicatéeiision to the Receiving Party with

e

ge

the

or




© 00 N o o b~ w N P

N N RN N DN DN N NDNN R P RBP RB R R R R R R
0o N o OO~ W N PP O © 0 N~ o 0o » W N B O

6.

fourteen (14) calendar days after receiphatice of the challenge. For designation(s)
totaling more than 100 pages, the partieshgadh good faith, shall agree on a reason
time for the Designating Party to advise @leallenging Party of its decision.

If the Designating Party decisiéo withdraw its designation,shall give notice of this
change to all parties.

If the Challenging and Designating Parties cammoone to a resolution within the time
forth in paragraph 3 above, or as othisenagreed, the opponent bears the burden of

seeking a determination from the Court.

Any information designated as Confidentiaflormation pursuant to and after the entry

@able

set

by the Court of this Protective Order shall be treated as Confidential Information until

such time as (a) the Designating Partyeagrthat it shall no longer be treated as
Confidential Information or (b) the Courtles that such information should not be

treated as Confidential Information.

E. Disclosure, Use and Handlimd Confidential Information

1.

2.

3.

Upon designating documents as Confidentifdrmation, the Respondent is authorized

to release such documentsctiunsel for Petitioner and the@t in this case, including
documents from government files which aintdiscoverable, uedacted third-party

identifying information, without obtaining \iten consent of ththird parties whose

names, addresses, and other identifyingrmédion may be present in such documents.

A Receiving Party may use Confidential Inf@ation, in connection with this Action or]

for prosecuting, defending, or attempting toledtiis Action, and shall disclose such

Confidential Information only in accordance with the terms of this Protective Ordef.

Counsel of record are responsible for emgpig reasonable measures, consistent wit|

10
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this Protective Order, to control accessil secure distribution of Confidential

Information.

. Confidential Information shall only bestilosed, summarized, deibed, characterized

or otherwise communicated or made ava#ahlwhole or in part to the following

persons:

a. Counsel (including outside counsel) the Parties, including associated

personnel necessary to assistinsel in this Action, sudds certified law studen
litigation assistants, paralegals, atigghtion support, information technology,
information or records management, istigative, secretarial, or clerical

personnel;

. Current employees of the Parties whoassisting with respect to this Action;
. Any person with prior authorized asseto the Confidential Information;
. Current employees of the Producing Party;

. Current employees of the Departmentaimeland Security for purposes of

prosecuting, defending, or attemgito settle this action.

Witnesses, potential withesseadaleponents, includg their counsel;

. Court reporters and other persons not empuldyethis Court, refaed to record

or transcribe testimony or argument aemiews or depositions in connection

with this Action;

. Photocopying, data processing, and otlpsrt services thatre reasonably

necessary to litigation in this Action;
Retained expert witnesses and consultants;

Mediators or arbitrators; and

11
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5. Disclosure to the persons referencedubsections (E)(4)(a))(@bove may only occur

. Persons receiving Confidential Information pursuant to the terms of this Protective

. Unless the Designating Partygs written permission, all Confidential Information th

k. This Court (including any judicial officdo whom this Court may refer this
matter for settlement purposes), jur@sd Court personnel, including persons
recording or transcribing $émony or argument at a c@ménce, hearing, trial, ¢

appeal in this Action.

after the person to whom the disclosurbasg made has been given a copy of this

Protective Order and has signed a declaratigharform attached hereto as “Exhibit A

are prohibited from disclosing it to any pemsexcept in conformance with this Protec

Order.

is filed with the Court must be (1) filed under seailrotamera in accordance with the
Court’s Local Rules and procedures, orr@jacted from any filing that is publicly
available in accordance with the Court’s LbRales. However, the Parties are not
required to follow such filing requirements &ra brief or memorandum merely cites
documents marked as CONFIDENTIAL-SUBCT TO PROTECNE ORDER without
revealing Confidential Information, orfezences information contained within
documents marked CONFIDENTIAL-SUBCH TO PROTECTIVE ORDER without

revealing Confidential Information.

Fed. R. Civ. P. 45 (or an equivalent macism under state law) seeking Confidential

Information as designated in this Actione tReceiving Party or such individual shall

promptly notify the Designating Partyé shall not disclose any Confidential

12

=

Order

tive

at

to

. If a Receiving Party or anyorseibject to this Protective @&r receives a subpoena under
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F.

Information until the Designating Party has had a reasonable opportunity to inform the

subpoenaed person either (a) the Design&arty does not objetd the production of
the Confidential Information or (b) that thate Designating Party Wiseek appropriate
relief or protection from the proper Cotwtprevent the production. The Designating
Party shall bear the burden and expesfsseeking protection of its designated
Confidential Information, and nothing in tH&sotective Order should be construed ag
authorizing or encouraging a subpoenaed pexsdisobey a lawful directive from this|

or another court.

. If the need arises for any party to discl@mnfidential Information in a proceeding in

open Court or in support of a dispositivetran, it may do so only after giving seven
days’ notice to the producing party who, afiegood faith effort to meet-and-confer, n

seek additional relief from the Court.

Inadvertent Production of Confidential Information

1. Nothing herein shall be deemed or constraga waiver of anypplicable privilege,

right of privacy, or proprietgrinterest with respect to any information or item. The
Parties agree to follow Fed. R. Civ. P. 26(l(B) with respect t@ny inadvertently or

unintentionally producedr disclosed Confidential Information.

. If a Receiving Party learns thdtly inadvertence or otherwisg,or a person to whom it

has disclosed Confidential Informationancordance with this Protective Order, has
disclosed Confidential Information to any pa&msor in any circumstance not authorize
under this Protective Order, the Receivingty?ahall, upon learning of the unauthoriz
disclosure: (a) promptly notify the person(s) to whom the unauthorized disclosure

made that the unauthorized disclosure cost@lonfidential Information subject to thig

13
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G. Disposition of Documents Contamy Confidential Information

Protective Order; (b) promptly make all reaable efforts to obtain the return of the
Confidential Information and to preventfioer unauthorizedisclosures of the
Confidential Information, including requesgj the person who received the unauthor
disclosure to agree to b®und by the terms of this Protective Order by executing a
declaration in the form attached as “Exb#y’; and (c) within five (5) calendar days
notify the Producing Party and all other Parbéthe identity of tle person(s) to whom
the unauthorized disclosure was made cinmumstances surrounding the disclosure,
the steps taken to prevent any use or furtigclosure of the Confidential Information

that was the subject ofé¢hunauthorized disclosure.

1. Except as provided in this Protective Order, wmith0 days of the final termination of t

Action, and termination of consolidat cases No. 15-72945, 15-73559, and 16-712(

the United States Court of Appeals foe tNinth Circuit, whether by settlement,

judgment, or other disposition or conclusemmd all appeals or opportunities to appea|l

therefrom, a Receiving Party shike reasonable steps eith@(a) destroy or delete dll

items designated as Confidential Informatawr(b) return them to the Designating Pa

depending upon the Designating Party’s sta¢@donable preference, except materials

that exist on back-up tapes or similar sys$. Materials that exist on back-up tapes,
systems, or similar storage need not bmadiately deleted atestroyed, and, instead,

such materials overwritten and destroyed in the normal course of business. Until

overwritten in the normal course of busisethe Receiving Party will take reasonable

steps to limit access, if anty the persons necessaryctmnduct routine IT and

zed

and

his

D7 in

Ity

they are

D

cybersecurity functions. In the course afbising of informatioim its possession under

14
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this paragraph, Receiving Pagigo will take reasonable steps to notify persons to w
it distributed Confidential Information pursuant to this Order that such information
should be returned to Receiving Pastydestroyed by the person possessing the
information with written confirmation to Receiving Party.

a. For material that contains or reflects Confidential Information, but that cons
or reflects counsel’s work product, oathof retained consultants and experts,
counsel of record for the Parties shalldmtitled to retain such work product in
their files in accordance wite provisions of this Protective Order, so long g
is and remains clearly marked to refld#wt it contains Confidential Informatio
subject to this Protective Order.

b. Counsel of record for the Parties shall discentitled to retaian archival copy
all pleadings; affidavits; motion papersatr deposition, and hearing transcripf
legal memoranda; correspondence; depms#ind trial exhibits; expert reports;
briefs; other papers filed with the Cousyd any other parts of the trial record,
even if such material contains ConfitiahInformation, so long as such mater
is and remains clearly marked to refldwt it contains Confidential Informatio
Even after the final disposition of thisgany related Actions, the terms of thi
Protective Order shall continde govern the disclosurese, and handling of ar
Confidential Information unless and until its Designating Party agrees othe
in writing or a court order directs.

c. In particular, attorneys for the Unit&tates may maintain copies of any
documents designated Confidential irittcase file for this case, and may

maintain copies of any notes or sumraarcontaining such Confidential mater

15
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in their case file for thisase, subject to 44 U.S.C. 8§ 31@1lseq., and 5 U.S.C.
88 552 et seq.

Dated: October 11, 2017.

%f{m /7 Arbina -

“ EDMUND F. BRENNAN
UNITED STATES MAGISTRATE JUDGE

DATED: Septembel 3,2017 Respectfullysubmitted,

/sl Carter C. White
Carter C. White

Attorneydor the Petitioner

16
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CARTER C. WHITE
Attorney for Petitioner,
Esteban Hernandez

YEDIDYA COHEN
LANCE L. JOLLEY
KATHARINE E. CLARK
Attorneys for Respondent,
Jefferson B. Sessions llI

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF CALIFORNIA

ESTEBAN HERNANDEZ,
Petitioner,
V. Case No.: 2:16-CV-01192-TLN-EFB

JEFFERSON B. SESSIONS llI,

Respondent.

N/ N N N N N N N N N N

EXHIBIT A

1. My name is

2. | have read the Protective Ordbat has been entered insticase, and a copy of it has
been given to me. | understand the provisiohthe Protective Order, and agree to
comply with and to be bound by its provisiorisalso consent to the jurisdiction of this
Court for purposes of enforcentent the Protective Order.

3. | declare under penalty perjury that the foregoing is true and correct.

Executed this ___ day of by

(Print Name)

Signed

17




