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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

JOHN P. FRUITS, No. 2:16-cv-1204 MCE KIJN P
Plaintiff,
V. ORDER

SHASTA COUNTY SHERIFF, et al.,

Defendants.

l. Introduction

Plaintiff is a state prisoner, and forn&nasta County Jail inmate, proceeding without
counsel and in forma pauperis. Plaintéegks relief pursuant to 42 U.S.C. § 1983. This
proceeding was referred to this court by LocaleR302 pursuant to 28 U.S.C. 8 636(b)(1). Or
November 22, 2016, plaintiff's amended complainsw&missed, and he was ordered to file
second amended complaint. Plaintiff subsetjydited the Notice ofAmendment form, but as
discussed below, the undersigned disregardslithg as improperly filel and grants plaintiff
leave to file a second amended complaint toatplies with this court’s order.

[l. Plaintiff's “Amendment”

In the prior order, plaintiff was informedahbecause he does not know the identity of
of the deputies, his pleading musaéke clear the date and actiongath deputy to facilitate the

discovery of the approgie deputy’s identity For example, plaintiff could identify the first depu
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as: “Plaintiff made contact with ‘John Doe 1, the deputy supervising the module on [date] . . .|.

(ECF No. 16 at 3n.1.)

On December 22, 2016, plaintiff fidlethe notice of amendment forniowever, the
appended pages do not comply with the formle&adings required under Rule 10 of the Fede
Rules of Civil Procedure. For example, ptdfrdid not include a capdin; even if the court

presumed the “Notice of Amendment” formsvidie caption, the caption does not set forth the

John Doe defendants, and does not bear tee'838cond Amendment Complaint.” Fed. R. Ciy.

P. 10(a). Moreover, the pages included lariff do not include even the bare factual
allegations included in his prior pleadings, natethe date of the alleged incident. Rather,
plaintiff includes case citatiorsd arguments concerning his olgi (ECF No. 17 at 2-3.)
Plaintiff does not need todiude any legal authority orgument in his pleading; insteac
he must set forth specific factual allegatiorsnitfying what the named tndant did or did not
do that allegedly violated pldiff's constitutional rights. Even if plaintiff does not know the
name of the individual, he must identify th@hd Doe in such a way that the John Doe can be

identified for purposes of service of process. Eb@haintiff does not redathe exact date of the

alleged incident, he must provide many details as possible to sisgi identifying the John Dog.

For example, he previously indicated that heeefdl two different assaults: one in October of
2013, and the other in 2014. Such dates mayfieisat to ascertain the identity of the John
Doe defendants working at the Shasta County(BJailalso may not be sufficient absent more
precise dates). Plaintiff is reminded that “[adiptiff must allege facts, not simply conclusions
that show that an individual was personatiyalved in the deprivation of his civil rights.”

Barren v. Harrington, 152 F.3d 1193, 1194 (9th Cir. 19%8aintiff must irtlude sufficient facts

to demonstrate he states a cognizabléd gghts claim against each John Doe.
In addition, plaintiff attempts to revigdiie court’s ruling thathe two incidents are

unrelated and must be pled in separate actioresntf argues that becausd of the civil rights

! Plaintiff also appended a copytbi court’s order. (ECF No. Bt 8-10.) Plaintiff is advised
that the court retains all orders in the court rectirerefore, he is not gelired to provide copies
of court orders.
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violations fall under the same caitstional violation, he may brinthem in the same action, eve

though they occurred on separate days. (ECFLRat 5.) Plaintiff is mistaken. As he was

previously informed:

Plaintiff may join multiple claims if they are all against a single
defendant. Fed. R. Civ. P. 18(alf plaintiff has more than one
claim based upon separdatansactions or azurrences, the claims
must be set forth in separate maephs. Fed. R. Civ. P. 10(b).
Unrelated claims against differedefendants must be pursued in
multiple lawsuits.

The controlling principle appeairs Fed. R. Civ. P. 18(a):

‘A party asserting a claim . . . may join, [] as independent or
as alternate claims, as many claims . . . as the party has
against an opposing party.” Thus multiple claims against a
single party are fie, but Claim A aginst Defendant 1
should not be joined withunrelated Claim B against
Defendant 2. Unrelated cas against different defendants
belong in different suits, nadnly to prevent the sort of
morass [a multiple claim, multiple defendant] suit
produce[s], but also to ensutat prisoners pay the required
filing fees-for the Prison Litigation Reform Act limits to 3
the number of frivolous suitsr appeals thaany prisoner
may file without prepayment dle required fees. 28 U.S.C.
8§1915(Q).

George v. Smith, 507 F.3d 605, 607 (@. 2007);_see also Fed.
R. Civ. P. 20(a)(2) (joinder of defendants not permitted unless both
commonality and same transacti@guirements are satisfied).

(ECF No. 16 at 4.) Because plaintiff is unagvaf the defendants’ names and also appears
unaware of their particular actignsis unclear whether he caltege facts demonstrating that t
two assaults are related or invetl the same defendant or defamda Plaintiff alleges no facts
demonstrating that any defendant was awarepiaior assault, or that any of the defendants
were deliberately indifferent ta risk of serious harm thatas objectively unreasonable.
Because of these shortcomings, the undersigned declines to construe plaintiff's “ng
amendment” as a second amended complaintveMer, the court will grant plaintiff another
opportunity to file a second améed complaint that compliestivthe court’s orders. In
addition, the court will order the Clerk of Courtgoovide plaintiff with copies of his prior
pleadings to assist him in accumulating as nfaojual allegations as possible into his second

amended complaint to assist in identifying the Detendants. Plaintiff issquired to file his
3
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second amended complaint on the forrmptaint provided with this order.

[1l. Doe Defendants

Plaintiff alleges that he is ignorant of ttnee names of the defendants, but will amend
complaint once he discovers their true nameainif claims he will state in the summons: “T
the Person Served”: You are hereby serveaterwithin action as thperson sued under the
fictitious name of “Does 1 - 5.” (ECF No. 174} Plaintiff relies on Qdornia case law from
1941 and 1955. (ECF No. 17 at4.)

However, in federal court, “[a]s a genlenale, the use of Ghn Doe’ to identify a

defendant is not favored.” Gillespie v. @etti, 629 F.2d 637, 642 (91@Gir. 1980). “Absent a

name, the court is unable to order servicprotess on the individual.Mosley v. Broyles, 2013

WL 593716, at *2 n.1 (E.D. Cal. Feb. 14, 2013i)hson v. Sacramento Cty. Jail, 2013 WL

460435, at *2 (E.D. Cal. Feb. 5, 2013). John Bekendants cannot be served by the United

States Marshal until plaintiff has sufficiently id#ed them to enable service of process and he

has been allowed to substitute names for Doe defendants.

Plaintiff claims that he must discoviéie identities of the Doe defendants through
discovery because the Doe defendants “may bawmenitted their acts in multiple locations ang
at multiple times.” (ECF No. 17 at 5.) Thenth Circuit has held that where a defendant’s
identity is unknown prior to the filing of a compig the plaintiff shoulde given an opportunity
through discovery to identify the unknown defendautdess it is clear thaliscovery would not
uncover the identities or thtétte complaint would be dismissed on other grounds. Wakefield
Thompson, 177 F.3d 1160, 1163 (9th Cir. 1999)r(gitsillespie, 629 F.2d at 642). However,
discovery requests can be propounded only upon p#oteetawsuit; unless plaintiff can identify
a defendant for service of pras plaintiff cannot serve interrdgaes or file a request for
production of documents on a nonparty.

Plaintiff alleges he was in no condition tg &md obtain the defendahtdentities at the
time because of the severe beatings he took, anaiimases “not to speculate, or to try to sta
facts from memory,” but will “use facts obtaing@ough discovery to make factual statement;

this action, as to the true names of the defesdafECF No. 17.) Howeer, a plaintiff may not
4
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attribute liability to a goup of defendants, but must “set fodpecific facts at each individual

defendant’s deliberate indiffaree.” Leer v. Murphy, 844 F.2d 62834 (9th Cir. 1988); see als

Taylor v. List, 880 F.2d 1040, 1045 (9th Cir. 198%) other words, plaintiff must put
prospective defendants on notice of their aklegetions or omissiorthat plaintiff claims
violated his federal rights.

Plaintiff is granted leave to file a sembamended complaint that identifies each Doe
defendant sufficiently so that his or her identgn be obtained throughsdovery. Plaintiff mus
either name the involved defemdaor provide sufficient inforntaon about the Doe to enable h
or her identity to be revealedPlaintiff must identify the Doe dsest as possible, and allege
specific acts that these Doe defendants dich si$ “John Doe 1 did X” and “John Doe 2 and 3
did Y.” For example, plaintiff could allegeat“in [month and year], John Doe 1 was in char
of the module yet allowed a group of inmates to ceggte, which put plairffiat risk of serious
harm because plaintiff was housed in the segr@gainit to protect him from further harm.”

V. Failure to Protect Standards

In August of 2016, the Ninth Circuit revisdte standards governing failure to protect

claims brought by pretrial detainees. CastrG@ounty of Los Angeles, 833 F.3d 1060 (9th Cir

Aug. 15, 2016). Therefore, plaintiff isquided the governing ahdards below.
Officials have a duty “to take reasonableasures to guaranteesthafety” of those in

their care, which has been interpreted to includety to provide for their protection. Labatad

Corrections Corp. of America, 714 F.3d 115560 (2013) (citing Farmer v. Brennan, 511 U.S.

825, 832-33 (1994); Hearns v. Terhune, 413 F.3d 1036, 1040 (9th Cir. 2005)). To establis

violation of this duty, a platiff must “show that the prisoaofficials acted with deliberate

indifference.” _Castro, 833 F.3d at 1068. A civitaleee need only show that a prison official
purposely or knowingly subjected him to a risksefious harm that was objectively unreasong
and need not show the defendant’s subjective state of mind. Castro, 833 F.3d 1060, 106¢

(citing Kingsley v. Hendricksorl,35 S. Ct. 2466, 2472-73 (2015)).

The elements of a pretrial detainee®iEeenth Amendmentifare-to-protect claim

against an individual officer are as follows:

o
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(1) The defendant made an intentional deaisvith respect to theonditions under whick
the plaintiff was confined;

(2) Those conditions put the plaintiff at substantial risk of suffering serious harm;

(3) The defendant did not take reasonabkalalle measures to abate that risk, even
though a reasonable officer in thiecumstances would have appeged the high degree of risk
involved -- making the consequenceshd defendant’s conduct obvious; and

(4) By not taking such measures, the defendansed the plaintiff's injuries. Castro, al
1071. “With respect to the third elemethie defendant’s conduct must be objectively
unreasonable, a test that will necessarily ‘turn[ ] on the “facts and circumstances of each
particular case.””_Castro, at 1071 (quotikongsley, 135 S. Ct. &473) (quoting Graham v.
Connor, 490 U.S. 386, 396 (1989)).

V. Negligence or Municipal Entity Liability

In his recent filing, plaintiff Gefly discusses policy, citing Monélland an alleged

“failure to train,” citing_Cityof Canton v. Harris, 489 U.S. 378989), but does so in the conte

of negligence. (ECF No. 17 at 3.)

Municipal Entity Liability

First, plaintiff's vague refences to Monell and “failure to train” are insufficient to
demonstrate municipal entity liability. Theredothe court provides plaintiff the following
standards

“Section 1983 imposes two essential proof requirements upon a claimant: (1) that
person acting under color of state law committeddabnduct at issue, and (2) that the conduc
deprived the claimant of some right, privilegejmmunity protected by the Constitution or lav
of the United States.” Leer, 844 F.2d at &R-“Section 1983 ‘is natself a source of
substantive rights,” but merely providestethod for vindicating f@eral rights elsewhere

conferred.” _Albright v. Oliver, 510 U.S. 266, 271 (1994) (quuiBaker v. McCollan, 443 U.S

2 Monell v. Department of Social Sery436 U.S. 658, 691 (1978) (local governments are
“persons” under section 1983 sulijex liability for damages wher“action pursuant to official
municipal policy of some nature cause[s] a constitutional tort.”)
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137, 144, n.3 (1979)). Section 1983 and other fedarihkights statutesddress liability “in
favor of persons who are deprived of ‘rightypeges, or immunities secured’ to them by the

Constitution.” Carey v. Piphus, 435 U.S. 247, 26378) (quoting Imbler v. Pachtman, 424 U,

409, 417 (1976)). “The first inquiry in any 8 1983tstherefore, is whether the plaintiff has
been deprived of a right ‘secarby the Constitution and laws.Baker, 443 U.S. at 140. State
differently, the first step in section 1983 claim is tentify the specificonstitutional right
allegedly infringed._Albright, 510 U.S. at 271. €&ion 1983 imposes liability for violations of
rights protected by the Constitution, not for violatiafsluties of care arising out of tort law.”
Baker, 443 U.S. at 146.

A municipality or local governmental @ty is liable under Setion 1983 when “action
pursuant to official municipal polcof some nature causes a camsitbnal tort.” _Monell, 436 at

691, see also City of Canton, 489 U.S. at 38Inunicipality or local governmental body may

also “be liable if it has a policy of inaction@such inaction amounts &ofailure to protect

constitutional rights.”_Qviatt v. Pearce, 9542d 1470, 1473-74 (9th Cir. 1992) (citing City of

Canton, 489 U.S. at 388.) “[M]unicipal liabilitynder § 1983 attaches where -- and only whe
-a deliberate choice to follow a course of aetis made from among various alternatives by tf
official or officials responsibléor establishing final policy withespect to the subject matter in

question.” _Pembaur v. City of Cincinnati, 4@05S. 469, 483 (1986). Alaintiff must prove

widespread, systematic constitutional violations Wwhiave become the force of law. Bd. of C

Comm’rs of Bryan Cty., Oklv. Brown, 520 U.S. 397, 404 (1997).

In addition, to state a claifor municipal liability under 8§ 183, “a plaintiff must show ‘a
direct causal link between a municipal policy or custom and the alleged constitutional

deprivation.” Mendiola-Martinez v. Araio, 836 F.3d 1239, 1247 (9th Cir. 2016) (quoting

Castro, 833 F.3d at 1075. As the Supreme Couphesized in Monell, “the touchstone of the
§ 1983 action against a governmbotly is an allegation thafficial policy is responsible for a
deprivation of rights protected by the Congtdn.” Monell, 436 U.S. at 690-91 (emphasis
added). Absent an official polica municipality or leal government unit cannot be liable for 1

malfeasance of its employees and cannot be taddtelon a respondeat suipe theory. _Id. at
7
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691 (“[A] municipality cannot béeld liable under § 1983 on asp®ndeat superior theory”).
Where a plaintiff claims a municipalityolates federal law bigs inaction, such as
through the failure to protect from a third géstviolence and/or fiture to supervise an
employee, in addition to satisfying the threeneénts listed above, the plaintiff must also
demonstrate that the custom or policy was adheravith an objectively “deliberate indifferenge
to the constitutional rights” of the plaintifCity of Canton, 489 U.S. at 392; Castro, 833 F.3d|at
1076 (“The Supreme Court has strongly suggetstatthe deliberate indifference standard for

municipalities is always aobjective inquiry.”) _Dougherty \City of Covina, 654 F.3d 892, 90(

(9th Cir. 2011) (The elements afmunicipal liability claim premed on inaction are “(1) that [the
plaintiff] possessed a constitutionaht of which [he] was depred; (2) that tB municipality
had a policy; (3) that this policy amounts to detdtte indifference to the plaintiff's constitutional
right; and, (4) that the policy is the moving folzehind the constitutionaiolation.”) (citations
omitted).

Furthermore, in the context of a failurettain claim, the Supreme Court has found that to
show deliberate indifference the municipal actmust disregard a knowsr obvious consequende

of his action, which ordinarily requires that thdre a pattern of similar constitutional violation

[

by untrained employees. Connick v. Thomp%68 U.S. 51, 61-62 (2011). However, “in a

narrow range of circumstances, a pattern of smuilalations might not be necessary to show
deliberate indifference.”_Connick, 563 U&.63 (citation and quotation marks omitted).

Since Ashcroft v. Igbal, 556 U.S. at 678 (2QG®urts have rejected conclusory Monel

allegations that lack factual content from whame could plausibly fer Monell liability. See

e.g., Rodriguez v. City of Modesto, 535 Fed. Appx. 643, 646 (9th Cir. 2013) (unpublished)

(affirming district court’s dismissal of Monetlaim based only on conclusory allegations and

lacking factual support); Via v. City éfairfield, 833 F.Supp.2d 1189, 1196 (E.D. Cal. 2011)

(collecting cases). For example, in AErek Hernandez v. Cnty of Tulare, 666 F.3d 631, 637

(9th Cir. 2012), the Ninth Circuit held thaleadings in a case inwahg Monell claims are
subject to the standard set forth in StafBaca, 652 F.3d 1202 (9th Cir. 2011). _In Starr, the

Ninth Circuit held that allegatioria a complaint cannot simply rée the elements of a cause of
8
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action, “but must contain sufficieallegations of underlying fasto give fair notice and to
enable the opposing party to defend itself effety.” Starr, 652 F.3d at 1216. The allegation
must also plausibly suggest entittiement to relief, “such thdtis not unfair to require the

opposing party to be subjected to the expehsikscovery and comued litigation.” _Id.

Negligence

Second, it is unclear whether plaintiff is atteimg to raise a state law negligence claim.

The Court may exercise supplemental juriBdicover state law claimga any civil action
in which it has original jurisdiction if theae law claims form part of the same case or

controversy. 28 U.S.C. § 1367(d)he district courts mayetline to exercise supplemental

[92)

jurisdiction over a claim under subsiea (a) if . . . the district@urt has dismissed all claims over

which it has original jasdiction.” 28 U.S.C. 8§ 1367(c))3 The Supreme Court has cautioned
that “if the federal claims are dismissed befoia tr. . the state claims should be dismissed a

well.” United Mine Workers of Am. v. Gibbs, 383 U.S. 715, 726 (1966).

Furthermore, to bring a tort claim under Gairfia law, a plaintiff must allege complian¢

with the California Government Claims AcGGCA”). Under the CGCAa plaintiff may not
maintain an action for damages against a publigl@yee unless he or she has presented a w
claim to the state Victim Compensation anav&nment Claims Board (“VCGCB”) within six

months of accrual of the action. Cal. Ga®bde 88 905, 911.2(a), 945.4 & 950.2; see also, K

ritten

(lein

v. City of Laguna Beach, 533 Fed. Appx. 772, 774 (9th Cir. 2013) (dismissing claims for failure

to comply with the California Government Claifst). Failure to demonstrate such complian
constitutes a failure to state a cause of actionnalhdesult in the dismissal of state law claims

State of California v. Superior CdBodde), 32 Cal. 4th 1234, 1240 (2004).

Here, plaintiff's recent filing does not reference this tort claim requirement and pres
no facts suggesting such requirement was met. efdrey; to the extent plaintiff raises state lav
claims for negligence, such claims must be dised for failure to state a claim. However,
plaintiff is granted leave to amend to alldgets showing that he baatisfied the claims-

presentation requirement. See Mohsin \. Dap't of Water Res., 52 F. Supp. 3d 1006, 1018

(E.D. Cal. 2014) (dismissing state-law claims with leave to amend plaeniff's complaint
9
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“malde] no reference” to claims-presentation isgment and “present[ed] no facts to indicate
that the requirement was met”).

VI. Leave to Amend

Because plaintiff's “amendment” does nohstitute a second amended complaint, the
court will grant plaintiff an addional sixty days in which file a second amended complaint th
complies with this court’s orders, includingeittifying one defendant by name, and identifying
specific John Does by setting forth what eacle Defendant did or did not do that constitutes
constitutional violation. Plairffiis cautioned that failure to cortypwith these courts orders wil
result in a recommendation thaitstlaction be dismissed based oaipliff's continued failures to

comply with court orders. Fed. R. Civ.£L(b); see Ferdik v. Bonzelet, 963 F.2d 1258, 1260

(9th Cir. 1992) (a district court may dismissaation for failure to comply with any order of thg
Court).

Plaintiff is required to file his secorminended complaint on the form provided by the
Clerk of Court. Failure to comply with thisaer will result in a recommendation that this acti
be dismissed. The Clerk of the Court is directesktad plaintiff the civil ghts complaint form.

If plaintiff chooses to amend again, ineist set forth specific factual allegations
demonstrating how each defendant violated pféisiconstitutional rights. Also, the second
amended complaint must allege in specific ®how each named defendant is involved. Id.
There can be no liability under 42 U.S.C. § 198&ss there is some affirmative link or

connection between a defendant’s actions aadtdimed deprivation. Id.; May v. Enomoto, 6

F.2d 164, 167 (9th Cir. 1980); Johnson v. Duf88 F.2d 740, 743 (9th Cir. 1978). Furthermq

vague and conclusory allegations of officiattgpation in civil rights violations are not

sufficient. lvey v. Bd. of Regents, 673 F.2d 266, 268 (9th Cir. 1982).

In any amended complaint, plaintiff may join multiple claims only if they are all agai
single defendant. Fed. Riv. P. 18(a).

A district court must construe a pro se plegdiiberally” to determir if it states a claim
and, prior to dismissal, tell a plaintiff of deencies in his pleadingnd give plaintiff an

opportunity to cure them. See Lopez v. I;MA03 F.3d at 1130-31. While detailed factual
10
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allegations are not required, “[tfadbare recitals of the elemeanfsa cause of action, supporte

by mere conclusory statements, do not suffidglial, 556 U.S. at 678 (2009) (citing Twombly

550 U.S. at 555). Plaintiff musttderth “sufficient factual mattemaccepted as true, to ‘state a

claim to relief that is plausible on its face.fgbal, 556 U.S. at 678 (quoting Twombly, 550 U.$.

at 570).

A claim has facial plausibilitywhen the plaintiff pleads factual
content that allows the court toadv the reasonable inference that
the defendant is liable for the sabnduct alleged. The plausibility
standard is not akin ta “probability requirement,” but it asks for
more than a sheer possibility tlmtlefendant has acted unlawfully.
Where a complaint pleads facts that are merely consistent with a
defendant’s liability, it stops shioof the line between possibility
and plausibility of entitlement to relief.

Igbal, 556 U.S. at 678 (citations and quatatmarks omitted). Although legal conclusions ca
provide the framework of a complaint, they mhstsupported by factuallegations, and are no
entitled to the assumption tuth. 1d. at 1950.

Any second amended complaint must be comjiteitself without reference to any priof
pleading. Local Rule 15-220; see Loux v. R85 F.2d 55, 57 (9th Cir. 1967). Once plaintif
files an amended complaint, theginal pleading is superseded.

Finally, plaintiff is cautione that failure to comply witlthis court’s order may result in
the imposition of sanctions, including a recommeioaiethat the action be dismissed. Fed. R.
Civ. P. 41.
VII. Conclusion

In accordance with the abov&,|S HEREBY ORDERED that:

1. Plaintiff's “amendment” is dregarded as improperly filed.

2. Plaintiff is granted sixtgays from the date of thisaer in which to file a second
amended complaint on the civil rights complaint form provided by the Clerk of Court;
Plaintiff's second amended complaint shall compith the requirements dhis order, the Civil
Rights Act, the Federal Rules of Civil Procedwed the Local Rules of Practice. The second
amended complaint must also bear the docket nuagsggned to this case and must be labelé

“Second Amended Complaint.”
11
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Failure to file a second amended complaint on the court’s form and in accordance \
this court’s orders will result in the dismissal of this action.
3. The Clerk of the Court is directed to send plaintiff a prisoner civil rights complain
form, and copies of his prior pleadings (EN®. 1, pages 1-8, & ECF No. 15, pages 1-9).
Dated: June 19, 2017
Feddl) ) Mo

KENDALL J. NEWMAN
UNITED STATES MAGISTRATE JUDGE

/cw/fruil204.14c
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