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UNITED STATES DISTRICT COURT
9
FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11
SHASTA LINEN SUPPLY, INC., No. 2:16-cv-00158 WBS AC
12
Plaintiff,
13
V. ORDER
14
APPLIED UNDERWRITERS INC., et al.,
15
Defendants.
16
17
18 | PET FOOD EXPRESS LTD., et al.,
No. 2:16-cv-01211 WBS AC
19 Plaintiffs,
20 V.
21 | APPLIED UNDERWRITERS, INC,, et al.|
22 Defendants.
23
24
25 These two putative class actions, Pet Food &gt td. v. Applied Underwriters Inc., et
26 || al, 16-cv-01211 WBS AC (“Pet Foodand_Shasta Linen Supply, Inc.Applied Underwriters, et
27 | al., 16-cv-00158-WBS-AC (“Shastaijere consolidated for pre-trial purposes and set to the same
og | pre-trial schedule, Shasta at ECF No. 59 at ZHis matter is before the court on defendants
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motion for a protective order. Pet Food at B@¥F: 75, Shasta at ECF No. 78. This discovery
motion was referred to the undersigned pursuaBtio Cal. R. 302(c)(1). For simplicity and
because the motions are identical, unless othemoged, the court will reference the filings in
the Pet Food case.

Plaintiffs and defendants appedrat a hearing on Janudf, 2018 at 10:00 a.m. For th
reasons stated below, the court GRANTS dedetgl motion in part and DENIES it in part.

l. Relevant Background

On January 26, 2016, the Shasta Linen casdil@dsas a putative class action “seeking
restitution/disgorgement for Plaifitand the putative class as au#t of Defendants’ unlawful
business practices, including the use of an unfiler] and illegal ‘collateral agreement’ in the
collection of excessive fees and expensefi'mworkers’ compensation insurance arrangeme

between Defendants and PlaintiffsSShasta ECF No. 1 at 2. The Pet Food case, also filed a

putative class action and makingndar allegations, was removed to this court from Alameda
Superior Court on March 22016. Pet Food ECF No. 1.

On November 7, 2016, the parties submittedra gtatus report in which defendants

argued that the court should bifurcate classraadts discovery. ECF No. 38 at 12. The matter

was fully briefed by both sides. ECF N88. On November 14, 2016, the Honorable Judge
William B. Shubb issued a scheduling order in vahie declined to bifwate class and merits
discovery. ECF No. 41 at 3udge Shubb ordered that defendéntay seek a protective order
before the assigned magistratdge if they believe platiff is propounding discovery not
reasonably tied to class issuesd. On July 6, 2017, pursuant to the parties’ stipulation, the
related actions were consolidated foeqrial purposes. Shasta at ECF No. 58.

. Motion

Defendants ask for a protective order regay a number of requests for production

(“RFPs”) and Interrogatories to which theywkacommon objections. ECF No. 83. Defendanfs

seek protection from discovery as follows:
e Interrogatory No. 1, RFP Nos. 6, 8, 19, 25: dbisng the “degree to which Plaintiffs mg

seek discovery into the programs of atisdgass members.” ECF No. 83 at 10;
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. Legal Standard

use of a discovery request is a motion for a ptteorder under Fed. R. Civ. P. 26(c). Thisr

states in relevant part:

Fed. R. Civ. P. 26(c). Options available to thertoclude, in part, “fdsidding the disclosure g
discovery; [ ] forbidding inquirynto certain matters, or limig the scope of disclosure or
discovery to certain matters.” Id. Districturts have broad discrefi to determine whether a

protective order is appropriate and, if so, wiegree of protection is wanted. _Seattle Times

As to all pending discovemgquests: Whether plaintiffsmay demand that discovery
responses include “SolutionOne” prograrated responses or if production/responses
must be limited to the EquityComp Program. Id. at 23;

RFP Nos. 30, 31, 33, 34. Whether pldfstare entitled to documents regarding
regulatory filings in sdtes other than Catifnia. 1d. at 25;

RFP No. 34: Whether, in responseéRiequest No. 34, Defendants must produce
documents concerning the submission of thé& RP2016 to the California Department
Insurance, even though the form RPA was nos#rae form at issue in this case and tf
documents were submitted after Defendants and the California Department of Insu
already were in a dispute abadbeé RPA'’s legaly. Id. at 31,

RFP No. 8: Whether plaintiffs are entitledstiegregated cell accounformation. _Id. at
34; and

RFP No. 10: Whether plaintiffs are entitteddocuments reflecting defendants’ total
revenues._ld. at 36.

[11.  Analysis

Under the Federal Rules of Civil Proceduh= method available to limit the breadth ot

A party or any person from whouliscovery is sought may move

for a protective order in the counthere the action is pending][.]
The motion must include a certifican that the movant has in good
faith conferred or attempted to cenfwith other affected parties in

an effort to resolve the dispusgthout court action. The court may,

for good cause, issue an order totpct a party or person from
annoyance, embarrassment, oppression, or undue burden or
expense|.]
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Co. v. Rhinehart, 467 U.S. 20, 36 (1984); see alsitif2rex rel. Estatesf Byrd v. Gen. Motors

Corp., 307 F.3d 1206, 1211-12 (9th Cir.2002). Theyeeking to limit discovery has the
burden of proving “good cause,” which requirehiavging “that specific prejudice or harm will

result” if the protective order is not granted. rénRoman Catholic Archbishop of Portland in C

661 F.3d 417, 424 (9th Cir.2011) (citing Foltz vat8tFarm Mut. Auto. Ins. Co., 331 F.3d 112

1130 (9th Cir.2003)).
The scope of discovery in federal casegagerned by Federal Rule of Civil Procedure

26(b)(1). The current Rule states:

Unless otherwise limited by courtdar, the scope of discovery is
as follows: Parties may obtain discovery regarding any
nonprivileged matter that is relevantany party’s claim or defense
and proportional to the needs of the case, considering the
importance of the issues ataké in the action, the amount in
controversy, the partrelative access to levant information, the
parties’ resources, the importancetloé discovery in resolving the
issues, and whether the burden or expense of the proposed
discovery outweighs its likely benefit. Information within this
scope of discovery need not la@missible in evidence to be
discoverable.

Fed. R. Civ. P. 26(b)(1). Evidence is relevantdj:it has any tendency to make a fact more g
less probable than it would be without the ewvice; and (b) the fact is of consequence in
determining the action.” Fed. BEvid. 401. Relevance to the subjeatter of thditigation “has
been construed broadly to encompass any matieb#ars on, or that reasonably could lead t

other matter that could bear on, any issue that may be in the case.” Oppenheimer Fund, |

v. Sanders, 437 U.S. 340, 351 (1978).

Relevance, however, does not estaldisicoverability; in2015, a proportionality
requirement was added to Rule 26. “Underaimended Rule 26, relavey alone is no longer
sufficient . . . the discovery requested must alsprbportional to the nesdf the case.” Martin
V. Sysco Corp., No. 1:16-cv-00990-DAD-SAB, 20NL 4517819, at *2 (E.D. Cal. Oct. 10,
2017).

Discovery in the class action context can be particularly complex. To proceed with

action, the Ninth Circuit has hetlat a plaintiff bearthe burden of either making a prima facie

showing that Federal Rule of Civil Procedurecl&ss action requiremerdse satisfied or that
4
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discovery is likely to producsubstantiation of the class ajiions._Manolete v. Bolger, 767

F.2d 1416, 1424 (9th Cir. 1985). To make a priatée showing under Rule 23(a), a plaintiff
must meet the prerequisites of numeggsibmmonality, typicality, and adequacy of
representation. Plaintiff must shd(l) that the class is so nuneeis that joinder of all member
is impracticable; (2) that there are questionaafor fact common to the class; (3) that the

claims or defenses of the repreisive parties are typical of theagins or defenses of the class

)

and (4) that the representative parties will fairly and adequately protect the interests of the| class

Ogden v. Bumble Bee Foods, LLC, 292 F.R.D. 620, 622 (N.D. Cal. 2013) (internal punctuation

and citation omitted).
In a putative class action, it is within awt’s discretion to set either a bifurcated
discovery schedule (creating separate ‘gagification discovery” and “class discovery”

deadlines) or non-bifurcatedsdovery schedule. See Mbazomd=TourandTravel, Inc., No.

2:16-CV-02229-SB, 2017 WL 2346981,*at(E.D. Cal. May 30, 2017). In bifurcated discove

Iy,

pre-certification discovery is geradly initially limited to “certification issues such as the numper

of class members, the existence of commpoestions, typicality of claims, and the

representative’s ability teepresent the class,” GusmanComcast Corp., 298 F.R.D. 592, 595

(S.D. Cal. 2014) (citing Oppenheimer Fund, 437 @dtR59). Even in the context of bifurcatec

discovery, the scope of pre-certdton discovery lies entirely wiih the discretion of the court.

Vinole v. Countrywide Home Loa&n Inc., 571 F.3d 935, 942 (9th Cir. 2009). “Especially when

the material is in the possessiof the defendant, the cogttould allow the plaintiff enough
discovery to obtain evidence as to whethema<hction is maintainable.” Mora v. Zeta

Interactive Corp., No. 1:16-cv-00198-DAD-8A2017 WL 1187710, at *4 (E.D. Cal. Feb. 10,

2017) citing_Doninger v. Pac. Nw. Bell, Inc., 5642d 1304, 1313 (9th Cir. 1977). If a plaintiff

cannot make an initial showingahthe requirements of Fed. Riv. P. 26(a) can be met, the

court may refuse to allow class discoveManolete v. Bolger, 767 F.2d 1416, 1424 (9th Cir.

1985).
I
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B. Issue Analysis

1. Defendants are not entitled to diseoy regarding absent class members

(Interrogatory No. 1, RFP No. 6, 8, 19, 25).

Defendants’ motion for a protective order wifspect to Interrogary No. 1 and RFP

Nos. 6, 8, 19, 25 involves a dispute as to “the @ego which Plaintiffs may seek discovery into

the programs of absent class members.” ECFRBN@t 10. Defendantsgare that plaintiffs’
requests for discovery into information regaglabsent class membesamproper at this

juncture because plaintiffs have not made a pfaoe showing that they are entitled to this ty

of discovery before class certifican, and that such discoverynst proportional to the issues in

dispute. ECF No. 83 at 10. Defendants furtloeitend that there are pagy concerns regarding

production of the sensitive informaii of third parties._Id. at 15Defendants also assert that

during the meet and confer process, plaintaifiseed that defendants could produce account

pe

documents for only the active plaintiffs and produce a summary chart for putative class member

as a whole, but after the chart was producedniffs retracted their agreement to this
compromise and demanded fpibductions._lId. at 13-14.

Plaintiffs argue in response that any argunnelatted to what discovery is relevant now
as opposed to later in the litigation, has beeoted by Judge Shubb’salgon not to bifurcate
discovery and, in fact, to alloalass discovery. Id. at 17. diitiffs note that the contact
information they seek does not implicate privaoycerns, and even if privacy concerns were
issue, such concerns are preemptively addrdsséte stipulated protége order already in
place. _Id. at 83, ECF Nos. 47, 48. Finally, pldéistassert that, although they did agree to the
compromise summary production referenced Wgm#ants, they did so “without waiving the
right to seek additional informain at a later time[.]” ECF N@&3 at 20-21, Plaintiff's Exhibit 1
at 1.

Plaintiffs are entitled to full class discovathis juncture, inciding requested personal

and contact information. “In Gulf Oil Ce. Bernard, 452 U.S. 89 (1981), the Supreme Court

held that class counsel in Rule 23 class actmuast be permitted to communicate with potentigl

class members prior to class certificationtfee purpose of notifation and information
6
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gathering._Id. at 101-02. Disclosure of @mttinformation for putative class members is a
common practice in the clasgiaa context.” _Martin, 2017 WI4517819, at *3. Plaintiffs are
correct that discovery is notfbrcated in this case, and Judsjeubb has already decided that
plaintiffs are entitled to classstiovery even before class ced#tion has been adjudicated. ECF
No. 41 at 3.

In terms of proportionality, is true that discovery mube proportional to the needs of
the case. Martin, No. 2017 WL 4517819, at *2.okdl argument, defendants made the valid
point that, even when discovery is not bifuezhtthe court must congidproportionality when
evaluating how much discovery burden and expengsstified prior toclass certification.
However, in the protective order contextfedelant has “the burdeaf proving ‘good cause,’
which requires a showing ‘that specific prejudice or harm will result™ from requiring discovery

responses. In re Roman Catholic, 661 F.3d at fifendants have notteulated any “specific

prejudice or harm” beyond generdlegations of burden. ECF No. 83 at 15. Moreover, plaintiffs
make a persuasive argument that the disgoseught into non-clasmembers is not only
relevant to both pre- and postrtication class issues. Privacgncerns do not require an order
protecting defendant from discovery, becauseidential information is already protected from
disclosure by the stipulated protective. B 41. For all these asons, the court denies
defendants’ motion for a protective ordeth respect to this issue.

2. Defendants are not entitled to a protestbrder with respect to “SolutionOne”

documents.

Defendants contend that plaintiffs’ discoveeguests should be limited to EquityComp

documents, which was the program in which ShasthPet Food, the original named plaintiffg in
this case, participated. ECF N88 at 23. Originally, because noofethe plaintiffs participated
in defendants’ separate program known ast@wi®One, plaintiffs agred to limit the production
of documents to those related to EquityCorith. However, in June 2017, plaintiffs filed an
amended complaint to add AlpRalishing as a plaintiff. IdECF No. 54. Unlike the other
plaintiffs, Alpha Polishing was a SolutionOne papant. ECF No. 83 at 23. Plaintiffs later

demanded that all prior discovery responsesXpanded to include SolutionOne. Defendants
7
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argue that inclusion of SoleinOne documents would impropenhcrease the discovery’s scop
and burden.

This dispute is moot. Plaintiff Alpha Pdiimg served separate Requests for Productic
and Interrogatories on Defendantatthre identical to the requesterved by Shasta and Pet F¢
Express._ld. at 25. The parties confirmetesring that defendants have complied with thosg
requests. Even if the issue were not moot, ridats would not be entiteo a protective order
with respect to SolutionOne documents. Defetslaave articulated no reasons other than a
general allegation of “burden” to justify the prevention of discoesryo SolutionOne. Further
plaintiffs did not make any bding or court-approved agreement to limit the scope of their
requests. The protective ordedsnied as to this issue.

3. Defendants are entitled to a protectivdasrregarding non-Cabifnia requlatory

filings (REP Nos. 30, 31, 33, 34).

Defendants seek to prevent plaintfifsm obtaining discovery into various
communications with regulators states outside of CalifornicECF No. 83 at 31. Defendants
argue that such discovery is overbroad and weglebecause plaintiffs seek only to represent

California class._Id. at 30-3Plaintiffs argue that discovebeyond California is relevant

od

D

a

because the programs at issue are sold not o@glifornia but in other states, and the programs

sold in other states are appattg identical to tle California programs. ECF No. 83 at 32.
Plaintiffs assert that becausdetedants “are characterizing thgact same program to different
state regulators” that plaintifisre entitled to discovery ongimon-California communications.
Id. at 32-33.

Plaintiffs’ argument is mpersuasive. Insurance law and regulation, including the
definition of basic terms, varies so mucarir state to state that communications with non-
California regulators are not tleguivalent of communicationsgarding California compliance.
Accordingly, any relevance is slight at mosthile it is possible that defendants may have mg
purely factual representationsrion-California regulatrs on issues related to the disputes
between the parties, plaintifcknowledged at hearing that tHegve no specific factual basis f

believing this to be so. Accordingly, to theent the hypothetical information might have any
8
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relevance, discovery is merely a fishing expiedi Plaintiffs havenot made a persuasive

argument that such discovery would be of cqagace in determining the outcome of this action

—h

or make any pertinent fact more or less proballiIRE 401. Allowing discovery on a subject ¢
such speculative and tenuous velece would be disproportiondtethe needs of the case and
would palace an undue burden on defendants. Tdteqbive order is grantaslith respect to this

issue.

4. Defendants are not entitled to a protective order regarding submission of the RRA in

2016 with the California Departmeat Insurance (REP No. 34).

Plaintiffs’ seek discovery into a submissiointhe Reinsurance Participation Agreement
(“RPA”) in 2016 for approval by the California Depaent of Insurance CDI”), after the CDI
and Defendants were already in a dispute about the RPA’s legality. Defendants contend this
filing and the CDI’s response have no potengddvance to any issue in this case because
documents have no bearing on the RPA’s legalitgrdorceability. ECF No. 83 at 32. Plaintiffs
contend that because the 2016 RPA submissionejasted, there is an inference that if
defendants had filed the RPA originally (as pli#isallege is required by the Insurance Code),
then “(1) it would have been rejected (awdts in 2016); (2) Defendants would not have sold|it;
(3) Plaintiffs would not have bought it; and, idaato, (4) Plaintiffs would not have paid
Defendants the same amount as they did whenndefes sold them the illegal, unfiled, unfair
and fraudulent Program.” ECF No. 83 at 34. mitis argue that the 2015 RPA is therefore
relevant to their theory of the case and pargidyldefendants’ previolisasserted position that
whether or not an RPA was filed, plaintifbwld have incurred the same costs. Id.

The court agrees with plaintiff that the 20RBA discovery is relevant. The requested
discovery appears calculated to lead to factehvivill impact the claims and defenses in this
case. FRE 401. Defendants have made nareeguthat production with respect to these

documents would result in harm or prejudice, as is their burden.Raman Catholic, 661 F.30

at 424. The protective order withspeect to this issue is denied.
1
1
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5. Defendants are not entitled to a protestbrder reqarding seegated cell account

information (RFEP No. 8).

Defendants assert that during their earlier ra@etconfer procesplaintiffs made no
objection to the type of documents that defenslagreed to produce related to individual
accounts. ECF No. 83 at 35. Defendants reptabat plaintiffs notified defendants on
December 7, 2017 that they meant to investigate defendants account for money in segreg
accounts, known as “cells.” |Id. at 36. Defemdadescribe this as another instance where
plaintiffs “reframed the discovein dispute at the last secondd. Defendants do not object tc

producing records related to hal@fendants account for plaintifisegregated cells internally,

and state that they would have produced them edrtequested._Id. Plaintiffs argue that while

they may have made earlier compromises to expeghfgonses in the discovery process, they
not make a binding agreementlitait their discovery._ld.

Defendant’s request for a protiee order is here premisawlely on a “you changed wh;
you wanted” theory, which the court finds unpersuasn light of the &ct that the close of
discovery is a year in the furt ECF No. 59. Given the timemaining for discovery, plaintiff's
changed position (if any) does not constitutelthem or burden necessary to support the rem
of a protective order. There is no substantiisagreement about discoverability, and in the
absence of a court order or binding agreement hignidiscovery, plaintiffs are within their right
to re-evaluate their needs during the discoyemyod and, finding that previously limited
productions were insufficient, regstehat their RFPs be responded to in full. The protective

order with respect to ihissue is denied.

6. Defendants are not entitled to a protectivéder with respect to documents reflectin

total revenues (REP No. 10).

Defendants assert that plaffgishould not be allowed disceny into their total revenues
related to the EquityComp program, becausd teteenues have no relevance to any disputed
issue in the case. ECF No. 83 at 37. Plainaiffpue, among other thingbat total revenues go
to a central theory of their case: that defendants engaged in unfair and fraudulent busines

practices to “make hundreds of millions of dollargd’ at 39. The court ages with plaintiff.
10
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Defendants’ revenues are relevantémtral themes of the case,etther or not they are directly
relevant to the calculation of damages. Defatglaave not pointed &my particular harm or
burden that would result from ¥aag to divulge their revenuegiich is their burden as the
moving party. The protective order witbspect to this issue is denied.
V. Conclusion

Defendants’ motion for a protective ordeARANTED with regard to discovery into
non-California regulatory filings and commauations (RFP Nos. 30, 31, 33, 34), and is
OTHERWISE DENIED.

IT IS SO ORDERED.

DATED: January 12, 2018 , -~
Mn——— M
ALLISON CLAIRE

UNITED STATES MAGISTRATE JUDGE
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