Pet Food Express Ltd. v. Applied Underwriters Inc. et al Doc. 95

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
111 SHASTA LINEN SUPPLY, INC., No. 2:16-cv-00158 WBS AC
12 Plaintiff,
13 V. ORDER
14 | APPLIED UNDERWRITERS INC,, et al.,
15 Defendants.
16
17

PET FOOD EXPRESS LTD.,, et al.,
18 No. 2:16-cv-01211 WBS AC
Plaintiffs,
19
V.
20
21 APPLIED UNDERWRITERS, INC., et al.
Defendants.
22
23
24 Two related putative aks actions, Pet Food Express LtdApplied Underwiters Inc., et
25 | al, 16-cv-01211 WBS AC (“Pet Foodand_Shasta Linen Supply, Inc.Applied Underwriters, et
26 | al., 16-cv-00158-WBS-AC (“Shastaljere consolidated for pre-trial purposes and set to the same
27 | pre-trial schedule, Shasta at ECF No. 59 4t ZFhese discovery motions were referred to the
28
1
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magistrate judge pursuant to E.D. Cal. R. 302(c)(1). This matter is before the court on the
of defendants (referred to coltaely as “Applied Underwriters”)o compel responses to a thir
party subpoena. Pet Food, ECF No. 89, SHaS@aNo. 2:16-cv-00158. For simplicity and
because the motions are identical, unless otherwigel nibie citations herein are to filings in th
Pet Food case.

Applied Underwriters and third-party Rétan Insurance Services, Inc. (“Relation”)
participated in a hearing on Jub®, 2018. ECF No. 94. Plaintiffave no part in this motion.
For the reasons stated below, the court GRBMpplied Underwriters’ motion to compel.

I. Relevant Background

On January 26, 2016, the Shasta Linen casdil@dsas a putative class action “seeking
restitution/disgorgement for Plaifitand the putative class as au#t of Defendants’ unlawful
business practices, including the use of an unfiler] and illegal ‘collateral agreement’ in the
collection of excessive fees and expensefitmworkers’ compensation insurance arrangeme
between Defendants and PlaintiffsSShasta ECF No. 1 at 2. The Pet Food case, also filed a
putative class action and makingndar allegations, was removed to this court from Alameda
Superior Court on March 29, 2016. Pet FoodrEB®. 1. A third-party, Relation, is the
insurance broker that sold the policies at issumih cases to the plaifis. ECF No. 93 at 3.
As broker, Relation received a commissiortlom sales of the policies, which Applied
Underwriters asserts amounted to roughly $400,000. Id.

On November 7, 2016, the parties submittedra gtatus report in which defendants

argued that the court should bifurcate classraadts discovery. ECF No. 38 at 12. The matter

was fully briefed by both sides. ECF N88. On November 14, 2016, the Honorable Judge
William B. Shubb issued a scheduling order in vahie declined to bifwate class and merits
discovery. ECF No. 41 at 3. On July 6, 2017, pamsto the parties’tgpulation, the related
actions were consolidated for pre-trial purposébasta at ECF No. 58. The parties have bee
engaging in ongoing discovery, amd~ebruary of 2018 Judge Shubb modified the case dea
to extend the discovery cutoff to July 1, 2019. B\ 88. Motions relatetb class certification

are due by July 18, 2018. Id.
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On January 12, 2018, Applied Underwriteratse third-party subpoena to Relation
seeking documents, information, or objections, grdomit inspection of the premises in the P
Food case. ECF No. 93 at 2. On January 16, 28p®lied Underwriterserved a substantivel
identical subpoena upon Relation in the Shhstan case._Id. On January 26, 2018, Relatior
counsel sent a letter to Appli¢Jnderwriters’ cansel asserting objections to all of the documé
requests._Id at 2. On February 8, 2018, coypesticipated in a phonmnference to meet and
confer regarding Relation’s objections and contersti Id. Counsel agreed to revisit the mee
and confer process when Relation’s counselccpubvide further detarlegarding the alleged
burden of complying with the subpoenas, and whpplied Underwriterstounsel could provide
further detail regarding the status of discovamyong the litigants, spiically, electronically
stored information (“ESI”) discovery. Id.

On April 13, 2018, counsel participatedarfollow-up meet and confer telephone
conference._ld. Counsel contimb® meet and confer regarding the parameters for an initia
staged production by Relation. Id. On Add, 2018, counsel for Relation offered to make a
limited production of documentbmiting categories of documentsthin date ranges of July 1,
2009-November 1, 2009, July 1, 2012-Novembe2012, and July 1, 2015-November 1, 2015
for Pet Food, and July 1, 2010-November 1, 20t(®Bfwasta Linen, if Applied Underwriters
agreed to pay for the costs of production. Id. at 2-3.

On April 25, 2018, counsel for Applied Undetters responded to Relation’s proposal
and demanded full production insponse to the subpoenas. Id3atApplied Underwriters also
disputed the demand that it should pay the costeproduction. Id. The parties were ultimat
unable to reach a resolution, afpplied initiated thisdiscovery motion in light of impending
case management deadlines. Id.

1. Motion

Although not explicitly stated in the motioApplied Underwriters asks the court to
compel Relation to make full productions te tesued subpoenas at its own expense. See
generally, ECF No. 93.

i

ent

or

ely




© 00 N o o b~ w N P

N N N N DN DN NN DN R P R R R R R R R R
® N o O~ W N P O © 0N O 0NN W N B o

I11. Discussion

A. Legal Standard

Federal Rule of Civil Procedure 45 allowpaaty to a lawsuit to serve a subpoena that
commands a non-party to “produce documentstreleically stored information, or tangible
things . ..” Fed. R. Civ. P. 45(a)(1)(C). A coorust modify or quash sh a subpoena that fail

to allow a reasonable time to comply, requiresraqreto travel more than 100 miles (except f

trial within the state), requires disclosure of pagid or other protected materials, or subject$

person to undue burden. See Fed. R. Civ. P. 45(4)(@-iv). Rule 45 further provides that a
court may modify or quash a subpoena when tivaena, inter alia, requirédse disclosure of a
“trade secret or other confidieal research, development, or commercial information.” See F

R. Civ. P. 45(d)(3)(B).

The Federal Rules limit the scope of subpoenabdyelevance standarsst forth in Federal

Rule of Civil Procedure 26(b)(1) (“[p]artiesay obtain discovery regarding any nonprivileged
matter that is relevant to aparty’s claim or defense”), andeltonsiderations of burden and
expense set forth in Federal Rules of Civib¢adure 26(b)(2) and 45(c)(1). “In evaluating

whether a subpoena is unduly burdensome, dhe talances the burden imposed on the part

subject to the subpoena by the discovery reqthestelevance of the information sought to the

claims or defenses at issue, the breadth ofiisevery request, and the litigant’s need for the

information.” Wahoo Int'l, Inc. v. Phioctor, Inc., No. 13C¥395-GPC BLM, 2014 WL

3573400, at *2 (S.D. Cal. July 18, 2014) (interntdtons omitted). Rule 26 also includes an
explicit proportionality requirement; discovery mibst proportional to the needs of the case.
Fed. R. Civ. P. 26(1). Non-parties subjecatsubpoena duces tecunesgirve extra protection

from the courts.” High Tech Medical Instrumentation v. New Image Indus., 161 F.R.D. 86

(N.D. Cal. 1995) (citing United States v. IGmbia Broadcasting System, 666 F.3d 364, 371-7

(9th Cir. 1982).

B. Relation Must Produce Non-Prigidied, Responsive Information

The subpoenas issued by Applied Underwrigersk production of documents responsive {

ed.
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18 separate requests for production. ECF No4.,,®938-2. The requests seek information related
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to the insurance brokerage work Relation did for plaintiffs, and Relation’s ultimate sale of
Applied Underwriters’ policy tdoth plaintiffs. _Id. AppliedUnderwriters argues that the
requests are relevant because plaintiff's comfdane based on the allegation that that they
relied on Applied Underwriters’ fraudulent statements in making their decision to purchase
insurance. For example, in the Pet Food casealteged that “[ijn rkance on the information
provided by the Summary & Scenario andpgtisal and [Applied Underwriters’] other
misrepresentations and omissions in theifaurn marketing materials (including that the
Program was legal), Pet Food Express electedter the EquityComp Program for a three-ye
term effective October 1, 2009. Subsequentlyheout knowledge of the Program’s illegality, R
Food Express renewed the Program for an additional three-year term, and then a subsequ
year term.” ECF No. 54 at 22. Appliechtderwriters argues th&elation’s brokerage
documents are relevant to the case because, insofar as plaintiffs allege they were misled,
plaintiffs’ general knowledge of the marketdacompetitive products is relevant to Applied
Underwriters’ defense. ECF No. 88 at 4. Thartagrees that theispoenas fall within the
bounds of Fed. R. Civ. P. 26(b)(1)’s relevancy requirement.

Relation makes two primary objections regagdresponsive, non-priieged documents: (1)
certain of the responsive documents are availabie the parties themselves, and (2) certain
the documents contain proprietacpnfidential, trade-secret infmation that would put it at a
competitive disadvantagedisclosed._See ECF No. 93.

1. Relation’s Privacy Concerns are Adegbatddressed by the Existing Protective

Order
Relation’s argument that the subpoenas rsgdecuments which would reveal its

confidential, proprietary infornteon does not protect it from compliance. The protective ords
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issued in this case addresses such concerns.NB€. 47, 48. The only case Relation relies gn to

support its contention that a broker’s work fotiard is protected for privacy reasons, Tucker

Am. Int'l Grp., Inc., 281 F.R.D. 85, 97 (D. Conn. 2018)not on point. In Tucker, a plaintiff

sought personal inspection of her former emets/insurance brokeriecords after the broker

had made multiple productions in responsa third-party subpoena wih plaintiff believed
5
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were incomplete, Id. Although the courtliocker did acknowledge the broker’s privacy

concerns, it was only in passing; the primary comoérthe Tucker cousvas overbreadth and the

speculative nature of the requesid. at 93-97. Privacy conceragose at least in part because
rather than seeking a productighaintiff sought to personally insgt the broker’s full records.
Id. The Tucker case presented an entirely aiffesituation from ta one at issue here.
Similarly, Relation has not demonstrated tliatlosure of the requested information in
this case will place it at a competitive disadvantage. Relation is correct that “a subpoena i
subject to being quashed or modified if, amorigeothings, it . . . requires ‘disclosing a trade
secret or other confidential, esgch, development, or commerdigiormation.” Fed. R. Civ. P.

45(c)(3)(B)(i).” Cohen v. City of New York55 F.R.D. 110, 117 (S.D.N.Y. 2008). In Cohen

case which Reliance cites to sugpts position, the aurt identified sets ofircumstances in
which the privacy of sensitive business informai®of concern in response to a subpoena.
Cohen court stated: “[tjhe mosbmmon situation is that in whidhe producing party is able to
demonstrate that the dissemination of confidential information will place it at a competitive
disadvantage.” 1d. at 118. In such casies,information “can generally be protected by a
protective order limiting the purposes for whicle thformation can be used and the extent to
which it can be disseminated.” Id. Relation adrthits it falls into tiis category, and provides |
argument as to why it falls outside the geharke that a protecte order resolves its

confidentiality concern. ECF No. 88 at 11. eljprotective order in this case appears to

The

10

contemplate protection for non-pagroductions._See, e.g., ECF No. 47 at {1 2.1. To the extent

Relation feels that the existing protective order does not adequately protect its interests, tf
parties are free to negotiate a gepaor supplemental protectiveder. In any case, a protectiv
order can adequately addresddRen’s privacy concerns.

Finally, Relation misses the mark in arguthgt the subpoenas furanally convert it

into an unpaid expert. Relation cites Mattnc. v. Walking Mountain Prods., 353 F.3d 792, 8

(9th Cir. 2003), for the proposition that a request for information on the market at issue is
equivalent to a request for expert testimoB{CF No. 88 at 11. This is a misreading of the

holding in_Mattel. In that cas the expert testimony theomas one of the many arguments a
6
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third party made in moving to quash a subpoé&maNinth Circuit heldnly that the “district
court did not abuse its discreti by quashing Mattel’s subpoemad its factual findings do not
display clear error.”_Mattel, 393.3d at 814. Even if the Ninth Circuit had endorsed the thirg
party’s theory, the facts of Mattare distinguishable from trease at bar. In Mattel, the
defendant served upon the plaintiff @xpert report by a professoraat art institute._ld. at 792.
The plaintiff then served a thitparty subpoena on the art insiguhat employed the defendant
expert. _Id. Unlike the art instite in_Mattel, Relation provided arsee to the plaintiffs in these
cases, and the information sought by Applied Wwdéers directly connets to that service
relationship. There is no realdication that, in this casRelation’s productin would render it
an uncompensated expert.

2. Applied Underwriters’ Subpoenas Are Not Premature

Relation’s second argument, that manyh&f documents sought from Relation are
obtainable from plaintiffs, fails iight of the circumstances dfis case. ECF No. 93 at 6.
Relation is correct that when documents art@possession of bothe opposing party and a
non-party, the first request should be to the ojgpsarty. However, Ration cites no bright-
line rule that party discovery must be cdetp before a third-party subpoena would be

appropriate, and the court is aware of no suteh rRelation’s citation to Soto v. Castlerock

Farming & Transp., Inc. is on point, but ultitaly does not support its argument. 282 F.R.D.
492, 505 (E.D. Cal. 2012). In Soto, the court noted 4n general, thex is a preference for
parties to obtain discovery from one anothefore burdening non-g#es with discovery
requests.”_Id. There, the subpoenaing parsg §ought documents from the opposing party,
largely refused to produce responsive documeits.The Soto court found that this attempt

established the subpoenaing patyéed to obtain the documents from the third party. Id.

Here, Applied Underwriters sought discovery frplaintiffs in this case, and found that theli

productions had gaps which Apai&nderwriters believes walibe filled by the production
from Relation. ECF No. 88 at &Relation cites no law thatdicates AppliedJnderwriters’
attempts were insufficient, or that party digery must be somehow final before it can be

required to produce documents. Applied Unddessialso argued at hearing that metadata
7
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associated with Relation’s copy of documents imaymportant to its arguments; the court fing
this reasoning persuasive. Because Appliaddswriters has attempted to get responsive
documents from plaintiffs and retains a belledt Relation has additional responsive docume

in its possession, and because Relation’s copipofiments may include discoverable metada

S

nts

ta

unique to their version of the dament, Applied Underwrites has demonstrated a need to obtain

the documents from Relation and thedhparty subpoenas are not premature.

C. Relation Must Bear Tén Costs Of Production

Relation must produce non-privileged docutseesponsive to Applied Underwriters’
subpoenas, and pay the full costs of productiordefa Rule of Civil Procedure 45(d)(2)(B)(ii)
states that when a court issues an ordepedling production in response to a subpoena, the
order “must protect a person who is neither aypaot a party’s officer fom significant expense
resulting from compliance.” The Ninth Circuit haserred to this as‘@ost shifting” provision.

Legal Voice v. Stormans Inc., 738 F.3d 1178, 1184 (3th2013). The Nirt Circuit's analysis

in Stormans leaves no doubt as to the ofilaw in this Circuit on this topic: “Rule
45(d)(2)(B)(ii) requires th district court to gft a non-party’s costef compliance with a
subpoena, if those costs are significant.” Ide Ninth Circuit clarified by stating that “when
discovery is ordered agairsinon-party, the only question befdhe court in considering
whether to shift costs is wheththe subpoena imposes significaxpense on the non-party. If
so, the district court must order the party seekiisgovery to bear at least enough of the cost
compliance to render the remainder “non-significant.” 1d.

Relation asserts that, following a preliminary eawviof its electronic systems and employe
to identify relevant custodians and evalusi scope of work, compliance with Applied
Underwriters’ subpoenas would cost it appnoeately $15,000. ECF No. 88 at 13-14. Applied
Underwriters’ response is th$15,000 is not a “significant” cosf compliance because Relatig
made over $400,000 in commissions over the years §ales to plaintiffs, and $15,000 is less

than 4% of $400,000

d. at 13. To support hgaiarent, Applied Underwriters notes that on

remand in_Stormans, the district court used sinhdlgic to justify splitting the costs between the

non-party and the requesting party. Stormansv. Selecky, No. C07-5374 RBL, 2015 WL
8

of
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224914, at *7 (W.D. Wash. Jan. 15, 2015) (statirag tiecause a third-gg non-profit received

over $700,000 in contributions in one year it was &ae” of paying some of its own expenses.).

District Courts in California haveeld that, in determining whethan amount is “significant” to
support cost shifting, “courtedk to the nonparty’s financial giby to bear the costs of

production.” _In re Subpoenas to Intel Corp., No. 4:17-MC-8HAW, 2018 WL 1035794, at

*6 (N.D. Cal. Feb. 23, 2018) (quoting Balfour Bedttfrastructure, Inc. v. PB & A, Inc., 319

F.R.D. 277, 281 (N.D. Cal. 2017). “Courts also edeswhether the nonpgrhas an interest in

the outcome of the underlying case.” Balf@®@atty Infrastructure, 319 F.R.D. at 281

In the context of this case, $15,000 is notigrificant” cost such that fee shifting is
appropriate. Relation did notquide the court with any information indicating that $15,000 is
significant with respect to itstal value as a company. Nor dielation provide any informatio
regarding it gross revenuesltifough Relation stated at the hegrthat Applied Underwriters’
$400,000 figure was likely high, it did nptovide an alternative figar and in any case, Applie
Underwrites has represented that $15,000 is a $raeflon of what it persnally paid Relation in
commissions over the years. ECF No. 88 at 13s, Hiong with Relation’s statement at hearit
that Relation is a national company with multipféces, indicates Relation has the financial
ability to bear the costof production._ld.

Additionally, while Relation may not have a perabimterest in the oabme of plaintiffs’
cases, Relation did have an interest in thesietions at issue ihdse cases by operating as
plaintiffs’ agent, and could reasably have expected litigati@xpenses to arise from those

transactions. Balfour Beatty Infrastructuygd9 F.R.D. at 281 (citing Tutor—Saliba Corp. v.

United States, 32 Fed.Cl. 609, 610, nt. 5 (1995)Hermproposition that party substantially
involved in an underlying traaction can anticipate itsvolvement may spwn litigation
expenses). In fact, Relation statddhe hearing that is involved in other disputes based on it
work selling Applied Underwriters policieszee shifting is not apppriate here because
Relation, while a third party, aa business relationship witte parties that renders it
“interested” for the purposes oftéemining production cost allocation.
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V. Conclusion

Defendant’s motion to compel responsesubpoenas by third-party Relation Insurance

Services, Inc. is GRANTED. Relati shall bear the cost of production.

DATED: June 13, 2018

m.r:_-—u M
ALLISON CLAIRE
UNITED STATES MAGISTEATE JUDGE
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