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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | MICHAEL JOSEPH WILLIAMS, No. 2:16-cv-1231 AC
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security,
16 Defendant.
17
18 This matter is before the court on theting Commissioner of Social Security’s
19 | (*Commissioner”) motion to dismiss for lack sfibject matter jurisdiain. ECF No. 11. Upon
20 | review of the motion, plaintiff's opposition (EQ¥o. 12) and all related documents, the court
21 | DENIES the Commissioner’s moti@nd re-sets the deadlines imsthase as explained below.
22 l. Background
23 On October 7, 2014, an Administrativev.dudge issued a decision denying the
24 | plaintiff's claim for benefits under Title XVI of #hSocial Security Act. ECF No. 11-2 at 3.
25 | Plaintiff requested review of ihdecision by the Appeals Counséd. In a letter dated March
26 | 25, 2016, the Appeals Council notified plaintiff andiptiff's hearing counsedf its action on the
27 | plaintiff's request for reviewrad of the right to commence a digiction within sixty (60) days
28 | from the date of receipt. Id. A postage niotabn the letter indicatdbe letter was mailed on
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March 31, 2016. ECF No. 14-1 at Plaintiff's hearing counsel séified that the letter was
received on April 4, 208. ECF No. 14 at 2.
. The Motion

The Commissioner moves to dismiss on pdocal grounds, arguing thptaintiff did not

file this action within the 60 dayalotted by law. ECF No. 11 at 6.
[11.  Analysis

Plaintiff's action is timely.“Any individual, after any findecision of the Commissione
of Social Security made aftarhearing to which he was a paitrespective of the amount in
controversy, may obtainraview of such decision by a ciattion commenced within sixty day
after the mailing to him of notice of such decision or within such further time as the
Commissioner of Social Security may allowd2 U.S.C.A. 8 405(g). The governing statute is
clear: there is no reference to the date of thesartithe time to file aaction is measured from
the date of mailing. Id. Plaintiff's Exhibit 1 shows the mailing date was March 31, 2016. H
No. 14-1 at 1. The Commissioner can walladditional time, and in her motion, the
Commissioner contemplates 5 days for mailing.FEN®. 11 at 6. Sixty-fie days from March
31, 2016 is June 4, 2016. Plaintiff filed this caseJune 3, 2016. ECF No. 1. Plaintiff’s filing
of this action was timely, and the Commissiosenotion to dismiss must be DENIED.

V. Revised Scheduling

On June 6, 2016, this court issued a schaduwrder giving the Commissioner 90 days
file the administrative record and an answeother response. ECF No. 5 at 2. Remaining
deadlines in the order were triggered by the filing of these documents. 1d. The 90 days p:
while the Commissioner’s motion to dismiss was pending. Accordingly, the court hereby 1
the deadline for the Commissionerfile the administrave record and answer or other respon
in this case as December 1, 2017. All remaimiegdlines will be based on this date, as
explained in court’s originacheduling order at ECF No. 5.

V. Conclusion
The court hereby orders as follows:

1. The Commissioner’s motion to dismiss is DENIED; and
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2. The Commissioner must file the administratieeord and an answer other response o
or before December 1, 2017.
IT1S SO ORDERED.
DATED: October 12, 2017 : =
Mrz——— &{‘P}-—C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE




