(SS) Knight v. Commissioner of Social Security Doc. 17

1

2

3

4

5

6

7

8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | LINDA KNIGHT, No. 2:16-cv-01334 AC
12 Plaintiff,
13 V. ORDER
14 | NANCY A. BERRYHILL, Acting
15 Commissioner of Social Security,
16 Defendant.
17
18 Plaintiff seeks judicial reviewf a final decision of the @omissioner of Social Security
19 | (“Commissioner”), denying her application fdisability insurance beefits (“DIB”) under
20 | Title Il of the Social Security Act (“the Act”), 42 U.S.C. §§ 4013&o0r the reasons that follow,
21 | plaintiff's motion for summary judgment will BBRANTED, and defendant’s cross-maotion for
22 | summary judgment will be DENIED. The ttex will be reversed and remanded to the
23 | Commissioner for further proceedings.
24 | 1l
25 || /1l
26
57 ! DIB is paid to disabled peyas who have contributed to thasbility.lnsurance Program, angl

who suffer from a mental or physical disabili®2 U.S.C. § 423(a)(1); Bowen v. City of New
og | York, 476 U.S. 467, 470 (1986).
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|. PROCEDURAL BACKGROUND

Plaintiff applied for DIB on Octobe3, 2012. Administrative Record (“AR”) 19.The
disability onset datevas alleged to be May 10, 2007. AB. The application was disapprovec
initially and on reconsideratiorid. On June 24, 2014, ALJ Dante M. Alegre presided over t
hearing on plaintiff's challeng® the disapprovals. AR 35 — §Banscript). Plaintiff, who
appeared with her counsel Paul Ryan, wasgtest the hearing. AR 35. David Dettmer, a
Vocational Expert (“VE”), alsdestified at the hearing. Id.

On October 28, 2014, the ALJ found plaintifbt disabled” undeBections 216(i) and
223(d) of Title Il of the Act, 42 U.S.C. 88 416(423(d). AR 19-28 (decision), 29-32 (exhibit

list). On April 15, 2016, after receiving Exhibit 9E, Representative Brief dated November 1

2014 as an additional exhibit, the Appeals Coutherlied plaintiff's request for review, leaving
the ALJ’s decision as the final decision oé tGommissioner of Social Security. AR 1-5
(decision and additiohaxhibit list).

Plaintiff filed this action on June 15, 201ECF No. 1; see 42 U.S.C. 8§ 405(g). The
parties consented to the jurisdiction of the magistjudge. ECF Nos. 3, The parties’ cross-
motions for summary judgment, based upanAlministrative Record filed by the
Commissioner, have been fully briefed. ER&s. 13 (plaintiff's summary judgment motion), 1
(Commissioner's summary judgment motidn).

. FACTUAL BACKGROUND

Plaintiff was born on October 28, 1953, amtordingly was, at age 58, a person of
advanced age under the regulations, when she filed her applitatignl12. Plaintiff has at
least a high school education, azath communicate in English. AR 164-66. Plaintiff worked
the banking industry from March of 1974 throughyMd 2002, ending with #htitle of Assistant
Vice President. AR 167.

2 The AR is electronically filed at ECF Nos. 9-3 to 9-25 (AR 1 to AR 1563).
Plaintiff did notfile a reply brief.
* See 20 C.F.R. § 404.1563(e) (“person of advanced age”).
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lll. LEGAL STANDARDS
The Commissioner’s decision theatlaimant is not disaddl will be upheld “if it is
supported by substantial evidence and if the Cmsioner applied the cact legal standards.”

Howard ex rel. Wolff v. Barnhart, 341 F.3006, 1011 (9th Cir. 2003). “The findings of the

Secretary as to any fact, if supgsat by substantial evidence, shadl conclusive . . ..””_Andrews
v. Shalala, 53 F.3d 1035, 1039 (9th Cir. 1995) (quoting 42 U.S.C. § 405(Q)).
Substantial evidence is “more than a magatilla,” but “may be less than a

preponderance.”_Molina v. Astrue, 678& 1104, 1111 (9th Cir. 2012). “It means such

evidence as a reasonable mind might acceptexpuatke to support a conclusion.” Richardson
Perales, 402 U.S. 389, 401 (1971) (internal qumtatiarks omitted). “While inferences from t
record can constitute substantial evidence, tmdge ‘reasonably drawn from the record’ will

suffice.” Widmark v. Barnhart, 454 F.3d 1063, 1066 (9th Cir. 2006) (citation omitted).

Although this court cannot suliiste its discretion for that dhe Commissioner, the court

nonetheless must review the record as a whakeighing both the evidendbat supports and the

evidence that detracts from the [Commissionersiatusion.” _Desrosiers v. Secretary of HHS

846 F.2d 573, 576 (9th Cir. 1988); Jones v. Heckler, 760 F.2d 993, 995 (9th Cir. 1985) (“T|

court must consider both eedce that supports aegidence that detracts from the ALJ’s
conclusion; it may not affirm simply by isolag a specific quantum stipporting evidence.”).
“The ALJ is responsible for determiningedibility, resolving conflicts in medical

testimony, and resolving ambiguities.” Edlund v. Massanari, 253 F.3d 1152, 1156 (9th

Cir. 2001). “Where the evidence is susceptiblmtye than one rational interpretation, one of

which supports the ALJ’s decision, the ALJ’'s comsaiun must be upheld.” Thomas v. Barnhat

278 F.3d 947, 954 (9th Cir. 2002). However, the tmay review only the reasons stated by
ALJ in his decision “and may not affirm the Alon a ground upon which ded not rely.” Orn

v. Astrue, 495 F.3d 625, 630 (9th Cir. 2007)n@ett v. Barnhart, 340 F.3d 871, 874 (9th Cir.

2003) (“It was error for the district court &dfirm the ALJ’s credibity decision based on
evidence that the ALJ did not discuss”).
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The court will not reverse ¢hCommissioner’s decision ifig based on harmless error,
which exists only when it is “clear from the record that an ALJ’s error was ‘inconsequentia

ultimate nondisability determination.” RobbirsSoc. Sec. Admin., 466 F.3d 880, 885 (9th (

2006) (quoting Stout v. Soc. Sec. Admin., 454 A.BHO0, 1055 (9th Cir. 2006)); see also Burc

Barnhart, 400 F.3d 676, 679 (9th Cir. 2005).
IV. RELEVANT LAW
Disability InsuranceBenefitsand Supplemental Security Income are available for eve
eligible individual who is “disaled.” 42 U.S.C. §8 402(d)(1)(B)(i{DIB), 1381a (SSI). Plaintif
is “disabled” if she is “unald@ to engage in substantial gainful activity due to a medically

determinable physical or mental impairment.”” Bowen v. Yuckert, 482 U.S. 137, 140 (198

(quoting identically worded provisions 42 U.S.C. 88 423(d)(1)(A), 1382c(a)(3)(A)).

The Commissioner uses a figiep sequential evaluation process to determine wheth
applicant is disabled and entitled to biise 20 C.F.R. 88 404.1520(a)(4), 416.920(a)(4);
Barnhart v. Thomas, 540 U.S. 20, 24-25 (2003) (sgftorth the “five-step sequential evaluatid

process to determine disability” under Title 1l and Title XVI). The following summarizes thg

sequential evaluation:

Step one: Is the claimant engagingubstantial gainful activity? If
so, the claimant is not disabletf.not, proceed to step two.

20 C.F.R. § 404.1520(a)(4)(i), (b).

Step two: Does the claimant haae“severe” impairment? If so,
proceed to step three. If nothe claimant is not disabled.

Id. §§ 404.1520(a)(4)(ii), (c).

Step three: Does the claimantismipairment or combination of
impairments meet or equal anpairment listed in 20 C.F.R., Pt.
404, Subpt. P, App. 1? If so, the claimant is disabled. If not,
proceed to step four.

Id. §§ 404.1520(a)(4)(iii), (d).

Step four: Does the claimantresidual functional capacity make
him capable of performing his past work? If so, the claimant is not
disabled. If not, proceed to step five.

Id. §§ 404.1520(a)(4)(v (e), (f).
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Step five: Does the claimant hatlee residual functional capacity
perform any other work? If so, tlibaimant is not diabled. If not,
the claimant is disabled.

Id. 88 404.1520(a)(4)(v), ().

The claimant bears the burden of proof ia finst four steps afhe sequential evaluation
process. 20 C.F.R. 88 404.1512(a) (“In genexal, have to prove to ukat you are blind or
disabled”), 416.912(a) (same); Bowen, 482 U.34& n.5. However, “[a]t the fifth step of the
sequential analysis, the burden shifts to the Casiomer to demonstrate that the claimant is
disabled and can engage in work that exisggnificant numbers in the national economy.” H
v. Astrue, 698 F.3d 1153, 1161 (9thr2012); Bowen, 482 U.S. at 146 n.5.

V. THE ALJ’s DECISION

The ALJ made the following findings:

1. The claimant last met the insured staggiirements of the Social Security A
on December 31, 2007.

2. [Step 1] The claimant did not engagesubstantial gainful activity during the
period from her alleged onset dateMdy 10, 2007 though her date last insured
December 31, 2007 (20 CFR 404.1%¥ %eq.).

3. [Step 2] Through the date last insuri@, claimant had the following medical
determinable impairments: vascul@adaches, seasonal allergies, fibrocystic
breast disease and anxiety (20 CFR 404.¥524q.).

4. [Step 2, cont.] Through the date last insured, the claimant did not have an
impairment or combination of impairmeriteat limited the ability to perform bas

work-related activities for 12 consecutivemths; therefore, thclaimant did not
have a severe impairment or candiion of impairments (20 CFR 404.15&1

seq.).
5. The claimant was not under a disabiléyg,defined in the Social Security Act

at any time from May10, 2007, the @&xl onset date, through December 31,
2008, the date last insad (20 CFR 404.1520(c)).

AR 21-27.
As noted, the ALJ concluded that plaintifds “not disabled” under Title Il of the Act.
AR 27.
VI. ANALYSIS
Plaintiff alleges that the ALJ erred by (1)lifag to find plaintiff suffered from a severe
impairment at Step 2 and failing to credit William Mora’s retrospective diagnosis and
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opinion, and (2) rejecting plaiff’s testimony regarding her paand functional limitations
without articulating cleareasons for doing s6."AR 13 at 1. Plaintiffequests that the matter |
remanded to the Commissioner for an immediatardwf benefits, or in the alternative, for
reconsideration consistent witfie court’s opiron. Id. at 20.

A. The Step Two Inquiry

“The step-two inquiry is a de minimis scraandevice to disposef groundless claims.”

Smolen v. Chater, 80 F.3d 1273, 1290 (9th G€4). The purpose is to identify claimants

whose medical impairment is sagsit that it is unlikely they wuld be disabled even if age,

education, and experience werkea into account. Bowen v. Yuckert, 482 U.S. 137, 153 (19

At step two of the sequential evaluation, &le) determines which of claimant’s alleged
impairments are “severe” within the meanin@26fC.F.R. § 404.1520(c). “An impairment is n
severe if it is merely ‘a slight abnormality @mbination of slight abnormalities) that has no

more than a minimal effect dhe ability to do basic work &eities.” Webb v. Barnhart, 433

F.3d 683, 686 (9th Cir. 2005) (quoting So&aicurity Ruling (“SSR”) 96-3p, 1996 SSR LEXIS
10 (1996)). The step two severity determinatgofmerely a threshold determination of wheth
the claimant is able to perform his past work. TluBnding that a claimans severe at step tw|

only raises a prima facie case of a disabilitHoopai v. Astrue, 499 F.3d 1071, 1076 (9th Cir.

2007).
At the second step, plaintiff has the bemdf providing medical evidence of signs,
symptoms, and laboratory findings that show thator her impairments are severe and are

expected to last for a continuous periodveglve months._Ukolov v. Barnhart, 420 F.3d 1002

1004-05 (9th Cir. 2005); see alsoQ(F.R. 88 404.1509, 404.1520(a)(4)(ii), 416.909,
416.920(a)(4)(ii). An ALJ's finding @ a claimant is not disabled step two will be upheld

> Plaintiff also argued that the ALJ erred in failito utilize the services of a medical advisor 1o

establish the onset date of pi@iif's disability pursuant t&ocial Security Ruling “SSR” 83-20
(1983). This argument is premature because thefélind plaintiff not-disabled at Step 2: “SS
83-20 does not require a medical expert wherdthleexplicitly finds that the claimant has
never been disabled.” Sam v. Astrue, 550 B@8l, 809 (9th Cir. 2008). This argument does
support remand.
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where “there are no medical sigmslaboratory findings to substaate the existence of medically
determinable physical or mentalpairment.” _Ukolov, 420 F.3d at 1005.

B. The ALJ Failed to Properly ConsideetRetrospective Opinion of Dr. Mora

The ALJ erred at Step 2 by failing to gigeoper weight to & opinion of treating
physician Dr. William Mora. The Ninth Circuitstinguishes “among the opinions of three types
of physicians: (1) those who trehe claimant (treating physicig); (2) those who examine but
do not treat the claimant (exammg physicians); and (3) thoséna neither examine nor treat the
claimant (nonexamining physicians). As a geherig, more weight should be given to the
opinion of a treating source thantte opinion of doctors who do nioeat the claimant.”_Lester
v. Chater, 81 F.3d 821, 830 (9th Cir. 1995), asrataed (Apr. 9, 1996). In general, “conflicts i
the evidence are to be resolved by the Segrgdad their] determination must be upheld when

the evidence is suscedglio one or more rational interpretations.” Winans v. Bowen, 853 F.2d

643, 647 (9th Cir. 1987). However, “where theating doctor’s opinion is not contradicted by

another doctor, it may be rejected only for &leand convincing’ reasons. Baxter v. Sullivan, 923

F.2d 1391, 1396 (9th Cir.1991).” Lester, 81 F.3830. The Ninth Circuibas “also held that
‘clear and convincing’ reasons are requiredgject the treating doctor’s ultimate conclusions.

Embrey v. Bowen, 849 F.2d 418, 422 (9th Cir.1988(." “[M]edical evaluations made after the

expiration of a claimant’s insured status kevant to an evaluation of the preexpiration

condition.” Smith v. Bowen, 849 F.2d 1222, 1225 (9th Cir.1988).

Plaintiff's argument is twofal: that the ALJ erred in failg to find a severe impairment,

and that the ALJ erred in failing consider the opinion of treag physician Dr. Mora. Becaus

1%

the undersigned agrees with thedaargument, the former is tledéore premature; the ALJ must

properly consider the medical evidence on renard] considering that evidence, make a nev

=

analysis of plaintiff's impairments at Step Dr. Mora began treating plaintiff in 2012, but
issued a retrospective opinigning back to 2007. AR 1544-48. TA&J gave little weight to
Dr. Mora’s opinion because he has “no first-handwledge of [plaintiff's] condition in 2007.”
AR 26. The ALJ also states that Dr. Moraddilto provide “objectivelinical or diagnostic

findings” to support his opinion with respect taiptiff's condition in 2007, and opines that Dr
7
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Mora’s opinion is inconsistent with plaintiff's activities ofilgdiving. The undersigned finds
that none of these reasons supplsscounting Dr. Mora’s opinion.

First, it was improper to discount Dr. M&apinion on the grounds that he had not
personally seen plaintiff in 2007. “Diagnosiseo€laimant’s condition can properly, of course
occur after the onset of the impairmenktéster, 81 F.3d 8 at 832, 10 (internal citations
omitted). Further, the fact that Dr. Mora did personally see the plaintiff in 2007 can hardly
used to discredit his opinion as to that timaguewhen, in the very next paragraph, the ALJ
gives “great weight” to the opions of agency review physiciangio never personally examine
the plaintiff at all. AR 26, see Lester, 8B#& 8 at 832) (“the ALJ noted that Dr. Taylor's
conclusions were based on ‘limitetdservation’ of the claimant. While this would be a reasor|
give less weight to Dr. Taylor’'s opinion thantte opinion of a treatg physician, it is not a
reason to give preferencettee opinion of a doctor who hasver examined the claimant.”
(emphasis original)).

Second, the ALJ erred in rejeng Dr. Mora’s opinion fonot providing “objective

be

d

to

clinical and diagnostic findinggrom 2007 to support his opinion. AR 26. “The Commissioner

is required to give weight nainly to the treating physician’simical findings and interpretation
of test results, but also tos subjective judgments.” Lester, 81 F.3d 8 at 832-33. The ALJ
should have considered Dr. Mora’s subjecjisgments, based on phiff's diagnosis and
medical record as a whole. To the extentAhé contends that Dr. M@’s subjective opinion is
actually “inconsistent with objective findingd)is statement on this matter is impermissibly
vague.

Finally, the ALJ mischaracterizes plaintifégtivities of daily living and improperly find
a conflict between them and Dr. Mora’s opiniofhe ALJ asserts that the records show a
“somewhat normal level of daily activity and irdetion,” but cites onlywo instances of such
“normal” activity. AR 25. The ALJ referencesecord that shows platiff's vertigo improved
with exercises._ld., AR 606. What the referenasmbrd actually states ikat plaintiff's vertigo
improved with “exercises given by Dr. Kerns.” AR6. This does not inchte that plaintiff was

working out regularly at the gym; this indicatéhat plaintiff was compliant and completed
8
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therapeutic exercises recommenbgder physician._Id. The ALJsa states platiff “indicated
she was using a treadmill in 2008.” AR 25, AR 73Vhat the record actually states on this
subject is that plaintiff complained of fficulty walking on her treadmill for the last few
months” in 2008 and described “revdomen as feeling bloateadaher legs as feeling “heavy’
with muscle aches. AR 737. The ALJ’s conclugimet plaintiff was engaged in “normal” daily
activity based on these two dheal notes is unsupported.

The ALJ erred by failing to give proper whit to the opinion of Dr. Mora. Because
proper consideration of Dr. Mora’s opinion mayéaltered the ALJ’s ultimate characterizatic
of plaintiff's impairments, the error is not hareée In order for the ALJ to make the necessa
findings, the matter must be remanded for rec@nation. The Commissioner must make a n
analysis at Step 2 that propedgcounts for Dr. Mora’s opinion.

C. The ALJ Improperly Rejected Plaintiff's Subjective Testimony

The ALJ improperly rejected plaintiff’ ubjective testimony regarding her pain and
impairments. Evaluating the credibility of a pl#ifs subjective testimony is a two-step proce
First, the ALJ must “determine whether the clamtiaas presented objective medical evidencg
an underlying impairment which could reasodi® expected to produce the pain or other
symptoms alleged. . . . In this analysis, the clainnot required tshow that her impairment
could reasonably be expected to cause the isgeéthe symptom she has alleged; she need

show that it could reasonably have caused sbegeee of the symptom.”_Garrison v. Colvin, 7

F.3d 995, 1014 (9th Cir. 2014) (internal citatiamsitted). Objective medical evidence of the
pain or fatigue itself is not reqed. 1d. (internal citations ométl). Second, if the ALJ does ng
find evidence of malingering, the ALJ may omgject the claimant’s testimony by offering
“specific, clear and convincing reasons for doiag dd. (internal citatbns omitted). The Ninth
Circuit has “repeatedly warnedathALJs must be especially ¢aus in concluding that daily
activities are inconsistent with testimoriyoait pain, because impairments that would
unquestionably preclude work and all the presswf a workplace environment will often be
consistent with doing more than meredgting in bed altlay.” 1d. at 1016.

The ALJ discredits plaintiff's testimony foréasons explained in [the] decision,” but th
9
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only clear reason the ALJ provides is allegezbnsistency between plaintiff's testimony
regarding her symptoms and thiemiting effect and her “somelmat normal level of activity and
interaction.” AR 25. As discussed above, thelAlfindings regarding platiff's daily activities
were in error. Upon a complete review of tiecord, the undersigned finds that plaintiff
presented objective medical evidence of impams¢hat could lead to her symptoms. The Al
did not find evidence of malingering, and the ¢dunds none. The ALJ did not provide specif
clear, or convincing reasons fiejecting the plaintiff’'s sulective testimony. AR 23. On
remand, the ALJ must reconsider plaintiff’ ogctive testimony in accoathce with this order.

C. Remand

Plaintiff argues that the court should remémdthe immediate caldation and award of
benefits. However, it is for the ALJ to determine in the first instance whether plaintiff has s

impairments and, ultimately, whether she sattied under the Act. See Marsh v. Colvin, 792

F.3d 1170, 1173 (9th Cir. 2015) (“the decisiondisability rests wh the ALJ and the
Commissioner of the Social SedyrAdministration in the firsinstance, not with a district
court”). Here, the ALJ failed to properly considstidence at Step 2; further analysis inclusivs
all relevant evidence is necessary. Acaogty, the matter will be remanded for further
proceedings.
VIl. CONCLUSION
For the reasons set forth abpi/E IS HEREBY ORDERED that:
1. Plaintiff's motion for summarpdgment (ECF No. 13), is GRANTED;
2. The Commissioner’s cross-motion fomsuary judgment (ECF No. 16), is DENIED
3. This matter is REMANDED to the Commissioner for further consideration consis
with this order; and
4. The Clerk of the Cousthall enter judgment for plaiff, and close this case.
DATED: September 8, 2017 _ -~
Mn———m
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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