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8 UNITED STATES DISTRICT COURT

9 FOR THE EASTERN DISTRICT OF CALIFORNIA
10
11 | KELLY LEE BOHANNAN, No. 2:16-cv-1342 TLN AC P
12 Petitioner,
13 V. ORDER
14 | WILLIAM L. MUNIZ,
15 Respondent.
16
17 Petitioner is a state prisongmoceeding pro se and in foarpauperis with a petition for a
18 || writ of habeas corpus filed pursuant to 28 Q. 2254._See ECF Nb. Respondent has filec
19 | an answer, ECF No. 20; petitioner filed a ygdCF No. 33. However, prior to filing his
20 | substantive reply, petitioner filedmotion to stay this action whitee exhausts additional claims
21 | inthe state courts. See ECF 18&. For the reasons set forth bel@etitioner will be directed tp
22 | file a supplemental brief informing the court whether his motion totkiayaction is made
23 | pursuant to Rhines v. Weber, 544 U.S. 269 (2005Kelly v. Small, 315 F.3d 1063 (9th Cir.
24 | 2003); and respondent will be diredtto file a response.
25 Petitioner seeks a stay of this action undan&h“and/ or” Kelly. ECF No. 31 at1. The
26 | motion responds to the substance of resporglanswer to the pigion. Petitioner
27 || 1
28 || 1
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explains,id. at 2-3:

Petitioner has discovered upon ewiof respondent’'s answer to
petition for writ of habeas corpus that petitioner’s first, second, and
fourth claims are non-cognizable state law claims and the only way
to properly remedy [this] . . . i® assert a Sixth Amendment IAC
claim which applies equally to both trial and appellate counsel. . . .
Also, petitioner has now properly submitted Claim [Fourth] [sic]
before the California Supreme Court as upon review of
respondent’s answer it was determined to be unexhausted, therefore
petitioner is attempting to exhaust. . . .

Petitioner has attached to histmao a draft copy of his new stat@abeas corpus petition. See
ECF No. 31 at 11-6 (Ex. A). The state petitidentifies the following single ground for relief

(with additional suppomig facts), id. at 13:

The Sixth and Fourteenth U.Eonstitutional Amendment of the
right to effective assistance of counsel which applies equally to
both trial and appellate counsel. tiBener’s rights were violated
under the Due Process Clause 6th & 14th U.S. Con. Amendments
and petitioner was prejudicedy counsel's omissions and
ineffectiveness.

This petition was apparentfired in the California SupreenCourt on February 20, 2018 and
remains pending as of this writifg.

In further support of his motion, petitionershattached a “proposed amended” federal
habeas petition. See ECF No. 31 at 18-46 (EX. Bpmpared with the original petition (ECF
No. 1), the proposed amended petition (ECF 39.redesignates prior Claim Three as Claim
Four (cf. ECF No. 1 at 16 and ECF No. 3B3}, and adds the above new IAC claim as new
Claim Three (see ECF No. 31 at 22). The newntiaiset forth only on the form portion of the

proposed amended heds petition._Id.

1 In his motion to stay, filed February 2, 2018, petitioner states that his new state petition
“currently pending in the CaliforaiSupreme Court.” ECF No. 31kt However, review of the
case information website operated by the CalitoSupreme Court appears to indicate that
petitioner filed the petition on February 20, 2048jch as of this writing remains pending.

A court may take judicialotice of court recosl See MGIC Indem. Co. v. Weisman, 803 F
500, 505 (9th Cir. 1986); United States v. Wils631 F.2d 118, 119 (9th Cir. 1980); see also
Fed. R. Evid. 201 (court may take judicialinetof facts that are capable of accurate
determination by sources whose accuracy cannot reasonably be questioned).

2 This exhibit, which was paginated upon its reatketing in this court, includes its original
pagination when docketed in the Northern Déstprior to its transfer to this court.
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The court does not presently address the meripotential merits of petitioner’s stay
request. Rather, the court informs petitioner that the legal standards and potential conseq

for staying a federal habeas petition under RhamesKelly, while petitioer exhausts additiona

claims in the state court, are quite differentRBines stay is available for a petition that (1) is
“mixed,” that is, containing both exhausted am&xhausted claims, or (2) contains only

unexhausted claims. See Rhines, 544 U.37%t78;_see also Mena v. Long, 813 F.3d 907, 9

uence

10

(9th Cir. 2016). A Rhines stay preserves tltefal filing date for unexhausted claims contained

in the federal petition, thus poteaity avoiding a statute of limiteons challenge. However, to
obtain a stay under Rhines, the petier must show that (1) good sauexists for his failure to
earlier exhaust his claim(8) the state courts, (2) the claimé)issue potentially have merit, ar
(3) petitioner has not intentionaltlelayed pursuing the litigatiorRhines, at 544 U.S. at 277-7
Alternatively, a petitioner may seek to sayexhausted-claims-gnpetition pursuant to

Kelly. See King v. Ryan, 564 F.3d 1133, 1135 (9th 2009) (recounting three-step procedur

under Kelly). Under the Kelly poedure, the court may stay dipen containing only exhauste

claims while allowing the petitioner to proceedstate court to exhaust additional claims. The

procedure under Kelly is as follows: “(1)patitioner amends his petition to delete any
unexhausted claims; (2) the court stays and holdbeyance the amended, fully exhausted
petition, allowing the petitioner the opportunitypimceed to state coud exhaust the deleted
claims; and (3) the petitioner later amendgfeideral] petition” toreincorporate the newly
exhausted claims. King, 564 F.3d at 1139 (citinggr alia,_Kelly, 315 F.3d at 1070-71). The
Kelly procedure does not requipetitioner to demonsdte good cause or that the claims have
potential merit. However, using the Kelly prdoee means that any newly-exhausted claims
added to the federal petition by amendment musateddack” to the claims in the stayed petiti
or otherwise satisfy applicable statute of limitaiagequirements. In other words, “the Kelly
procedure, unlike the Rhines procedure, does mgtio protect a petitioner’'s unexhausted clai
from untimeliness in theaterim.” King at 1141.

Petitioner’s instant motion and proposed adezhpetition appear t@flect the stay-and-

abeyance procedure under Rhines. However, Begaetitioner’'s motion expressly seeks a st
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based on Rhines “and/or” Kelly, demonstratpagitioner’s failure talistinguish the two
procedures, he will be tasked with making a choice in his supplemental brief.

In addition, because respondent has filed@swer to the original petition, respondent
will be directed to file a response to petitioner’s supplemental brief addressing any potenti
prejudice to respondent should tb@urt grant petitioner’s motioas well the potential merit of
petitioner’s proferrd new claim.

Accordingly, IT IS HEREBY ORDERED that:

1. Petitioner shall, within twenty-one (21) dafter the filing date of this order, file anc
serve a supplemental brief informing the courether petitioner’'s motion to stay this action is
made pursuant to Rhines v. Weber, 544 U.S. 269 (2005), or Kelly v. Small, 315 F.3d 1063
Cir. 2003).

2. Within fourteen (14) dayafter service of petitioner'supplemental brief, respondent
shall file and serve a response.
SO ORDERED.
DATED: April 23, 2018 , ~
m’z——— MV)——C—
ALLISON CLAIRE
UNITED STATES MAGISTRATE JUDGE
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